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ABSTRACT

This thesis explores the legal dimensions of the European Union's enlargement process,
particularly underscoring the pivotal role of the rule of law, within the context of the accession
of Western Balkan countries. Our study illustrates a comprehensive evaluation of pre-
accession frameworks, accession negotiations, and institutional adaptations, highlighting how
the EU systematically employs conditionality and differentiation to uphold legal principles.
The findings emphasize the dual challenges and opportunities introduced by the EU's
enlargement strategies, underlining the need for a flexible legal structure that accommodates
the wide-ranging purposes of both member states and candidate states. The principal
importance of the rule of law in promoting democratic governance and safeguarding judicial
independence in candidate countries, notably within the Western Balkans, serves as a key tenet
for the European integration process. By contributing to the broader academic discourse on
EU enlargement, our research offers valuable perspectives and practical recommendations
aimed at fostering stability, prosperity, and democratic values across the enlarging Union.

Keywords: European Union, Western Balkans, EU Enlargement, European Integration,
Article 49 TEU, Rule of Law.
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GENERAL INTRODUCTION
Presentation of Work

The European Union stands as a testament to the transformative power of legal
frameworks and principles in shaping regional integration' and promoting a community of
shared values.? At the heart of the EU's evolution® lies the complex and nuanced process of
enlargement, which extends far beyond mere territorial expansion,* delving deeply into legal
intricacies and principles that underpin the Union's very foundation. This thesis dives into a
comprehensive exploration of the legal dimensions of EU enlargement,® with a particular focus
on the crucial element of the rule of law,® within the context of the Western Balkan states.’
Through this lens, the thesis aims to elucidate how the rule of law® serves as a cornerstone for
the direction of EU enlargement and integration,® especially in the accession process'® of the

Balkan countries.?

1J. BECKFIELD, Unequal Europe: Regional Integration and the Rise of European Inequality, Oxford, 2019.

2 ). WOUTERS, Revisiting Art. 2 TEU: A True Union of Values? in European Papers - A Journal on Law and
Integration, 2020.

3 F. FABBRINI, Review and Reform: Options for Deepening EU-UK Cooperation in a Renewing Europe, in
Brexit Institute Working Paper Series, Dublin, 2023.

1. G. LANG, EU Membership as a Loss or Gain of Sovereignty? in G. BARRETT, P-C. MULLER-GRAFF, V.
VADASZ and J-P. REGARDE (eds.), European Sovereignty: The Legal Dimension, 2024.

5S. CHERUVU, T. PAVONE, The End of History in EU Law And Politics?, Challenging Founding Narratives
with A New Research Agenda in Challenging Founding Narratives with A New Research Agenda, 2023.

6 J. PEJIC NIKIC, B. ELEK, D. POKUSEVSKI, N. MUMIN, L. STERIC, New Impetus for Rule of Law Reforms
in the Western Balkans, Reclaiming the Fundamentals, in Unleashing Reform Potential of The EU Enlargement
Process, 2022.

" A.S. GOZUBENLI, N. TEKESHANOSKA, Europeanization of the Balkans vs. Balkanization of Europe: A
Vision Limited by Realities in UBT International Conference, vol. 390, 2018.

8 S. KROGER, M. DEDE, Differentiated Integration in the European Union: Its Role for Cooperating with
Nonmembers and for the EU’s Future as Perceived by Academic Experts in Robert Schuman Centre for Advanced
Studies Research Paper, 2022.

9 N. V. HEUKELINGEN, W. ZWEERS, The EU Enlargement Package Can One Bad Apple Spoil the Whole
Barrel?, 2020.

103, ARMIN, The Rocky Road to EU Accession for Western Balkan Countries-Obstacles and Lessons from the
Eastern Partnership, Bruegel, 2024.

1 A, MUSARAJ, The Maastricht Treaty and the Accession of the Western Balkans, in Academicus International
Scientific Journal, 2023.



The research endeavor develops through an analysis of pre-accession'? frameworks,
accession negotiations,'® and institutional adaptations,* all navigating a complex interplay of
legal intricacies. Anchored by treaties®® and fundamental principles, the EU's regulatory
framework strategically deploys conditionality'® and differentiation,!’” ensuring compliance
with legal standards and requirements. Such structure maintains a dynamic equilibrium,
ensuring adherence to legal standards,'® with the overarching objective of upholding the rule
of law. Within the complex dynamics of EU expansion and integration,*® this thesis investigates
the impact of widening on deepening® and the complexities associated with incorporating
flexibility?* into the legal framework, all while ensuring the primacy of the rule of law.
Differentiated integration?? emerges as a crucial strategy to navigate disparities among member
states' objectives, particularly concerning judicial issues such as rule-of-law crises, a focal point
of the accession process for the Western Balkan states.”® The EU's Big Bang enlargement
strategy, showcased a balance between rigidity and flexibility?* regarding the rule of law,
revealing rushed accession processes while demonstrating adaptability in accommodating new
members despite concerns about democratic standards. Thence, differentiated integration and
flexibility?® are pivotal for the future of the EU, allowing for tailored approaches to member

12G. KONSTANTINA, Conflict Resolution Between EU Law and Bilateral Investment Treaties of the EU Member
States in the Aftermath of Achmea, in Yearbook of European Law, 2022.

13D. BECHEV, D. MARUSIC, The Path Forward: Two Tracks in Parallel, in North Macedonia on The Threshold
of Europe, in Atlantic Council, 2020.

14 R. CUPERUS, S. HOLLANDER, Beyond The Eu Enlargement Paradox, Optimising Opportunities and
Minimising Risks, in Clingendael Institute, 2024, p.32-34.

15 T, KONIG, The Dynamics Of European Integration: Causes And Consequences of Institutional Choices,
Michigan, 2024.

16 X. GROUSSOT, A. ZEMSKOVA, K. BUNGERFELDT, Foundational Principles and the Rule of Law in the
European Union: How to Adjudicate In A Rule-Of-Law Crisis, and Why Solidarity is Essential, 2022.

" R. UITZ, The Rule of Law in The Eu: Crisis—Differentiation—Conditionality, in European Papers, 2022.

81, F. H. MOHAMAD, R. R. ROSADI, Eu Enlargement Process: First-Recent Circumstances, in Indonesian
Journal of Social and Education, 2023.

19 T, SEKULIC, Dimensions and Contradictions of the European Integration: Deepening Versus Widening, The
European Union and the Paradox of Enlargement: The Complex Accession of the Western Balkans, 2020.

2 F, SCHIMMELFENNIG, Differentiated EU Integration: Maps and Modes, in Robert Schuman Centre for
Advanced Studies Research Paper, 2020.

2T, BORZEL, Why There Is No Growing Noncompliance: The Politics of Law in the European Union, 2021.

2 5, KROGER, T. LOUGHRAN, The Risks and Benefits of Differentiated Integration in the European Union as
Perceived by Academic Experts, in Journal of Common Market Studies, 2022.

3 G. ILIK, M. GJUROVSKI, N. ILIEVSKI, Shaping the Future of the Balkans Through Differentiated
Integration: The EU Experience, in Security Horizons, 2020.

2 \/. ANGHEL, E. JONES, Three Lessons from the 2004 “Big Bang” Enlargement, Politics and Governance,
2024.

%5 M. BONOMI, N. PIROZZI, Main Drivers and Policy Options for a Differentiated EU: A Scenario-Based
Exercise, in Istituto Affari Internazionali, 2023.

% M. BRUNAZZO, Costituzionalismo Multilivello e Integrazione Differenziata, 2020.



states' diverse needs and ensuring adaptability in the face of evolving challenges. Despite
facing difficulties related to cultural diversity,?” and the jurisdiction of the ECJ, this study
highlights the persistent goal of European integration embodied in the notion of the 'ever-closer
union'.?® Ongoing discussions?® and adaptations seek to delicately balance integration,
subsidiarity, and the preservation of member states' identities and autonomy within the EU
framework, all while upholding a steadfast dedication to the rule of law.%® Investigating the
multifaceted interplay of laws, treaties,®! and governance principles within the EU, this
comprehensive exploration underscores the pivotal role of the EU values enshrined in Article

2 TEU,*? guiding the accession process of the Western Balkan states.

Significance and Actuality

The Accession Process of the EU,*® with a particular focus on the cases of the Western
Balkans, holds immense significance for the EU, Europe as a whole, and the Balkan region.®*
It serves as a means to consolidate European integration, expand the single market, promote
stability and security within the EU,® reinforce fundamental values, enhance regional
cohesion, and expand Europe's soft power globally.3® For the Western Balkan countries,®” EU
accession represents a path toward democracy, stability, and economic development, fostering
reconciliation and promoting investment. Central to this process is the pivotal role of the rule

271, BELLIER, T. M. WILSON, An Anthropology of the European Union: Building, Imagining and Experiencing
the New Europe, 2020.

28 J. COELMONT, 4 Brussels Declaration for an “Ever Closer Union”, in Egmont Institute, 2022.

29 European Commission, Communication from the Commission to the European Parliament, the European
Council and the Council on Pre-Enlargement Reforms and Policy Reviews, Brussels, Com(2024) 146 Final,
20.3.2024.

30T, ASTOLA, L. BESSELINK, S. BLOCKMANS, C. CLOSA, P. CRAIG, I. GOVAERE, X. GROUSSOT, D.
HALBERSTAM, J. HELISKOSKI, K. MIKLOSSY, P. NEMITZ, P. POHJANKOSKI, M. POIARES MADURO,
J. RAITIO, A. ROSAS, W. SCHROEDER, M. WYRZYKOWSKI, A Declaration on the Rule of Law in the
European Union, in Eu Law Live, 18 March, 2022.

3 A.'S. SANTA MARIA PAZ, The European Union and the Law of Treaties: A Fruitful Relationship, in
European Journal of International Law, 2019.

J. LACROIX, What Is Left of European Citizenship?, Ratio Juris, in An International Journal of Jurisprudence
and Philosophy of Law, 2021.

3 B. HUSZKA, The Power of Perspective: Why EU Membership Still Matters in the Western Balkans, in
European Council on Foreign Relations, 2020.

3 L. ZHANG, Advancing European Integration in Central and Eastern Europe: A Comprehensive Examination
of Reconciliation and Collaborative Progress in the Western Balkans, in Studies in Social Science & Humanities,
2024.

% M. L. OBERG, The Boundaries of the Internal Market In and Outside the EU, in The Borders of the European
Union in a Conflictual World: Interdisciplinary European Studies, 2024.

3% M. KNODT, C. WIESNER, The War Against Ukraine and the EU: Facing New Realities, 2024.

3 M. BONOMI, A. HACKAJ, D. RELJIC, Avoiding the Trap of Another Paper Exercise: Why the Western
Balkans Need a Human Development-Centred EU Enlargement Model, in Istituto Affari Internazionali, 2020.



of law,*® requiring aspiring member states to harmonize their legal systems with EU law,
comply with conditionality mechanisms,* and adhere to the legal framework for integration as

outlined in relevant accession instruments.

In the contemporary landscape, widening and deepening debate in the context of the
rule of law*® remains as pertinent and pressing as ever, particularly in light of geopolitical
challenges.** The ongoing Ukrainian conflict*? serves as a stark reminder of the importance of
promoting EU values, including safeguarding judicial independence,* and combating
corruption,* not only within the Union but also among aspiring member states in the Balkans.
As the EU navigates ongoing geopolitical shifts*® and internal dynamics, the accession process
for countries in the region gains added significance as a means of fostering stability, security,*
and prosperity. Amidst challenges such as enlargement fatigue*’ among some member states
and the unprecedented disruptions brought about by global crises like the COVID-19
pandemic,*® the EU's commitment to reinforcing the rule of law in its enlargement strategy
remains steadfast.*® Thence, the integration of the Western Balkans*® into the EU represents
both an opportunity and a challenge, requiring sustained efforts to address complex issues
while advancing mutual benefits for all parties involved. As debates on the future of European

% L. STERIC, Remodeling the French Approach in the Western Balkans: Leaving Stabilocracy Behind,
Rethinking the French Approach to the Western Balkans, 2022.

3 P. BECKER, Conditionality as an Instrument of European Governance: Cases, Characteristics and Types, in
Journal of Common Market Studies, 2024.

4 p. BARD, D. KOCHENOV, War as a Pretext to Wave the Rule of Law Goodbye? The Case for an EU
Constitutional Awakening, in European Law Journal, 2021.

M. ARJAKAS, No Gain Without Pain: Estonia’s Views on EU Enlargement, in International Centre for
Defence and Security, 2024.

42 7. DARVAS, M. DABROWSKI, H. GRABBE, L. LERY MOFFAT, A. SAPIR, G. ZACHMANN, Ukraine’s
Path to European Union Membership and Its Long-Term Implications, Bruegel, 2024.

43 R. SPANO, The Rule of Law as the Lodestar of the European Convention on Human Rights: The Strasbourg
Court and the Independence of the Judiciary, in European Law Journal, 2021.

4 M. M. RICHTER, Victim of Its Own Success (?) — The European Union's Anti-Corruption Policy Advice in
Ukraine Between Grand Visions and (Geo) Political Realities, in Journal of Common Market Studies, 2023.

4 N. ALBUQUERQUE MATOS, Competitiveness Through Democracy: A Critical Juncture in the European
Union, in Eu Law Live, 2024.

4 H. CONLEY, J. HILLMAN, D. RUY, M. MCCALPIN, The Western Balkans’ Strategic Value: China’s “Hub-
and-Spoke” Strategy in the Balkans, in Center for Strategic and International Studies, 2020.

4 M. BRETHOUS, N. KOVALCIKOVA, Next Level Partnership: Bolstering EU-NATO Cooperation to Counter
Hybrid Threats in the Western Balkan, in European Union Institute for Security Studies, 2023.

48\/. DELHOMME, T. HERVEY, The European Union’s Response to the Covid-19 Crisis and (the Legitimacy
of) the Union’s Legal Order, in Yearbook of European Law, 2023.

49 P, R. POLAK, The Evolving Narrative of the Court on the Rule of Law in the EU and Potential Future
Directions, in Revista de Derecho Comunitario Europeo, 2024.

%0'S. BLOCKMANS, Fast and Furious? A Quick Digest of a Plan for the Accelerated Integration of Candidate
Countries into the EU, in European Foreign Affairs Review, 2024.



integration unfold, the significance of the rule of law®! in shaping the EU's trajectory and
identity continues to be a central theme, reflecting the Union's commitment to promoting

democracy, stability, and prosperity within its borders and beyond.

Objectives

This thesis aims to examine the intricacies of the EU accession process with a focus on
Balkan states from a legal perspective, particularly emphasizing the role of the rule of law. The
primary objectives include EU Law analysing the evolution of the EU's legal architecture in
the context of enlargement,® exploring the challenges and dynamics of pre-accession strategies
and negotiations, scrutinizing the effectiveness of legal instruments such as Article 49 TEU®
and the Copenhagen Criteria® in ensuring adherence to democratic principles and the rule of
law, and assessing the impact of EU expansion on institutional reforms within the Union and
candidate countries. Furthermore, the research seeks to understand the significance of the rule
of law®® as a fundamental requirement for EU membership and its implications for fostering
cohesion, stability, and democratic values®® across the expanding Union, with a specific focus

on the Western Balkans.

Summary of Findings

The findings of this thesis illuminate the intricate interplay between the EU's accession
process® and the centrality of the rule of law,*® particularly focusing on the cases of the

Western Balkans. It delineates the intricate legal frameworks, principles, and mechanisms

51 L. M. HINOJOSA-MARTINEZ, C. PEREZ-BERNARDEZ, Enhancing the Rule of Law in the European
Union’s External Action, in Edward Elgar Publishing, 2023.

%2 R. CAMAGNI, Fighting Gravity: Institutional Changes and Regional Disparities in the EU, in Economic
Geography, 2020.

%8 F. PEREIRA COUTINHO, Independence in the European Union, in Perspectives on Federalism, 2023.

% D. DUDLEY, European Union Membership Conditionality: The Copenhagen Criteria and the Quality of
Democracy, in Southeast European and Black Sea Studies, 2020; K. PARANDII, The Current Accession Process:
Eastern Europe Joins the Western Balkans, A New Start for the EU’s Enlargement Policy, in German Marshall
Fund of the United States, 2023.

% R. CUPERUS, S. HOLLANDER, Beyond the EU, cit, p.17-23.

% L. HELFER, E. VOETEN, Walking Back Human Rights in Europe?, in European Journal of International Law,
2020.

57 C. ROSSI, Le Politiche di Coesione dell’Unione Europea: Un Percorso Storico e I’Azione Propositiva del
Regno Unito, L’Europa per i Giovani, i Giovani per I’Europa, Riflessioni sulla Politica di Coesione Europea dal
Progetto TRUE-Trusting Europe, in Morlacchi Editore UP, 2024.

%8 G. GIOIA, La Condizionalita nell’Esperienza dell Unione Europea: Protezione del Bilancio e Valori
Costituzionali, in Rivista di Diritti Comparati, 2021.



underpinning EU enlargement,>® emphasizing the significant role of Article 2 TEU® as a
cornerstone of integration. Through meticulous analysis, it elucidates the evolving nature of
EU enlargement criteria, the essence of Article 49 TEU®! and the Copenhagen Criteria,® and
the institutional reforms® necessitated by expansion. The ongoing challenges® such as
political interference, corruption, and media constraints in Western Balkan® states persist
despite the EU's commitment®® to upholding legal norms. The pivotal role of the rule of law®’
in fostering enduring integration within the EU advocates for sustained dialogue-driven
strategies to address democratic deficits and institutional vulnerabilities,®® particularly in

candidate countries.

Thus, our findings significantly enrich the existing body of knowledge on EU
enlargement,®® particularly regarding the accession process of candidate states in Balkans and
the cruciality of the rule of law. It supports existing theories by emphasizing the rule of law™
as a steer of European integration and offers nuanced perspectives into the challenges and
opportunities inherent in expanding the Union's borders.” Our research not only contributes to
academic discourse by offering a comprehensive understanding of the legal intricacies
surrounding EU enlargement’ but also provides practical insights for policymakers and

9'S. FABBRINI, L ’Europa Apra le Porte Solo Alle Vere Democrazie, 2021.

80 A.0.COZZI, F.E. GRIOSOTOLO, Condizionalita Europea e Identita Costituzionali: Un’Introduzione, 2023.
61 D. KOCHENOV, R. JANSE, Admitting Ukraine to the EU: Article 49 TEU Is the ‘Special Procedure’, in Eu
Law Live, 2022.

52Y. BOUZORAA, The Value of Democracy in EU Law and Its Enforcement: A Legal Analysis, in European
Papers, 2023.

8 K. JOSIFIDIS, N. SUPIC, S. BODOR, Institutional Reforms and Income Distribution: Evidence from Post-
Transition EU Countries, in Panoeconomicus, 2020.

8 J. HASIC, The EU’s Enlargement Strategy at a Crossroads? Redirecting the Debate Toward Acquisition-Based
Integrative Models, in Foreign Policy Review, 2023.

8 F, E. GRIOSOTOLO, Le Pubbliche Amministrazioni dei Balcani Occidentali nella Transizione Verso lo Spazio
Amministrativo Europeo, 2022.

% B. JOVANOVIC, M. HOLZER, The Berlin Process for the Western Balkans: Four Recommendations to
Achieve Progress, in Federal Academy for Security Policy, 2022.

5 D. KOCHENOV, EU Rule of Law Today: Limiting, Excusing, or Abusing Power? In Forthcoming in ‘The Rule
of Law in the Era of Crises, , Stockholm, 2023.

8 A. ADCZYK, G. ILIK, M. TAHIROVIC, K. ZAJACKOWSKI, EU Integration SWOT in a New Enlargement
Framework: Poland’s Experience in Combating Disinformation: Inspirations for the Western Balkans, \Warsaw,
2023.

8 F. FABBRINI, Introduzione al Diritto dell'Unione Europea: Evoluzione Storica e Finalita del Progetto
Europeo, in Il Mulino, 2018.

0'S. PRIEBUS, L. ANDERS, Fundamental Change Beneath the Surface: The Supranationalisation of Rule of
Law Protection in the European Union, in Journal of Common Market Studies, 2024.

IN. KAVESHNIKQV, The Impact of Enlargements on the Duration of Decision-Making in the European Union,
2023.

2 K. GEORGAKI, Conflict Resolution Between EU Law and Bilateral Investment Treaties of the EU Member
States in the Aftermath of Achmea, in Yearbook of European Law, 2022.



practitioners involved in the accession process. By emphasizing the essence of the rule of law
as a non-negotiable criterion for EU membership,” the findings highlight the significance of
fostering democratic governance,’ judicial independence,” and institutional integrity within
aspiring member states. Moreover, it serves as a guiding beacon for promoting stability,

prosperity, and democratic values® through the widening process’’ of the Union.

Improvement of the Work

The thesis showcases a significant improvement in the study of the legal dimensions of
EU enlargement compared to previous academic literature,’® marked notably by its thorough
analysis and articulate synthesis of complex legal concepts within the context of the widening
process. It demonstrates a refined ability to navigate intricate principles, showcasing a nuanced
understanding of the subject matter. The exploration spans from the foundational legal
framework to the significance of key instruments, reflecting a comprehensive grasp of the
evolving landscape. Particularly notable is the progression in elucidating the complexities
surrounding the rule of law® within EU enlargement. While the initial chapters established a
solid foundation, subsequent sections exhibit a heightened depth and clarity of analysis, notably
in the examination of legal instruments and mechanisms, emphasizing their evolution and
adaptation over time, especially with the Lisbon Treaty's emphasis®® on democratic scrutiny,

transparency, and the rule of law. This nuanced approach illuminates how legal frameworks

8P. THINUS, The EU’s Transactional Approach to Rule of Law Spending Conditionality in the 2020s, in Journal
of Common Market Studies, 2024.

" C. VRIES, How Foundational Narratives Shape European Union Politics, in Journal of Common Market
Studies, 2023.

S P. CASTILLO-ORTIZ, Judicial Governance and Democracy in Europe, 2023.

6 W. ZWEERS, I. VAN LOON, The Netherlands as a Champion of EU Enlargement?, in Clingendael Institute,
2020.

" E. D. PULUNGAN, The Widening of European Union to Post-Soviet Countries: Case Study of Bulgaria
Acceptance and Ukraine Accession, in Sang Pencerah, Jurnal limiah Universitas Muhammadiyah Buton, 2023.
8 A. MORAWA, Constitutional Evolution in Central and Eastern Europe: Expansion and Integration in the EU,
Routledge, 2016; F. SCHIMMELFENNIG, U. SEDELMEIER, The Politics of European Union Enlargement:
Theoretical Approaches, London/New York, 2005; A. TATHAM, Enlargement of the European Union, 2009; J.
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adjust to incorporate new member states while upholding fundamental values.8! Additionally,
the analysis broadened to include a wider range of legal aspects®? regarding European
integration,®® exploring beyond enlargement to delve into the evolving role of the ECJ® and its
jurisprudence in reinforcing the rule of law. Furthermore, the examination of the interplay
between EU law and national law, as well as the complexities surrounding the principle of
"ever closer union,"®® demonstrated a more holistic understanding of the legal intricacies
shaping European integration. Moreover, the analysis extended beyond theoretical exploration
to include practical implications and challenges, such as the EU's rule of law crisis® and its
enforcement mechanisms.®’ Thus, the emphasis was placed on gaining a deeper comprehension
of how legal principles operate within the EU framework, notably addressing judicial capacity.
This development culminated in the exploration of the rule of law within the Western
Balkans,®® showcasing an expanded perspective on legal challenges and initiatives in the

region, particularly concerning democratic governance and EU integration.

Implications

Based on the extensive analysis of legal factors surrounding widening and deepening
process,®® a few key aspects warrant further emphasis. Firstly, there's a notable progress
towards a deeper understanding of the evolving role of legal instruments and mechanisms, such
as Treaties,®® Accession Partnerships,® and the Rule of Law Framework,% in shaping the

enlargement process. Highlighting the complex interaction between these instruments and the
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evolving dynamics of European integration can provide valuable insights into how the EU
navigates its expansion while protecting fundamental values and principles.®® Additionally, the
obstacles arising from successive enlargements bring forth both challenges and opportunities,®
particularly in addressing democratic deficits, ensuring institutional coherence, and
accommodating diverse national interests. By shedding light on these legal intricacies, our
understanding of EU enlargement is enriched, underscoring the essence of legal frameworks in
promoting cohesion and legitimacy within the Union. Secondly, our discussion adeptly
explores the rule of law crisis®® within the EU and its implications for both internal governance
and external relations, particularly in the context of candidate states in the Western Balkans.*
By elucidating the multifaceted dimensions of the rule of law, including formal legality,
substantive legality, judicial capacity, and impartiality,®” a nuanced perspective is unveiled
regarding the challenges and potential solutions to this pressing issue. Furthermore, our
analysis extends beyond mere diagnosis to propose actionable recommendations, such as
strengthening judicial independence,®® enhancing transparency, and bolstering citizen®® trust.
Additionally, the examination of the rule of law crisis within the broader geopolitical
context,'% including external influences!® in Balkans, underscores the urgency of addressing
internal governance challenges to safeguard the EU's integrity and credibility'®? on the

international stage. Considering the larger picture, by shining a spotlight on these critical
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aspects, our discourse contributes to a more comprehensive understanding of the legal
complexities, as well as the essential role of the rule of law'® in shaping the trajectory of

European integration and enlargement policies.

Future Avenues

Future studies could delve into how differentiated integration*®* evolves within the EU
and its implications for enforcing the rule of law across diverse legal systems, illuminating how
flexibility in the EU legal structure affects cohesion and the efficacy of legal norms. Moreover,
a comparative analysis of the experiences of successful Balkan states in meeting EU accession
criteria could provide profound viewpoints into the unique dynamics and best practices for
advancing democratic governance and rule of law reforms in different regions. Such inquiries
would contribute crucial understandings into enhancing the resilience and adaptability of the
EU's legal architecture in the face of ongoing challenges and transformations, ensuring that the
path to European integration goes beyond territorial expansion.’® It aims to cultivate a
cohesive community founded on shared values, upheld by the rule of law, where the primacy

of law guarantees enduring prosperity, stability, and unity for future generations.%
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CHAPTER 1: MULTIFACETED LEGAL DIMENSIONS AND
IMPLICATIONS OF EUROPEAN INTEGRATION

1. Background and Context

The enlargement process®?’

of the European Union (EU) is a nuanced journey,
intricately woven into the fabric of legal frameworks and principles that extend far beyond
mere territorial expansion.t®® This chapter delves into the multifaceted dimensions of EU
enlargement, highlighting the evolution®®® of its legal architecture, the fundamental challenges
encountered, and the ongoing discourse on both widening and deepening.!'® At the core of this
exploration lies the pivotal distinction between enlargement and accession, a dichotomy in
which enlargement shapes legal entities and expands borders,*'! while accession represents the
intricate integration process.'*? The research unfolds through pre-accession strategies,'®
negotiations, and institutional adaptations,''* all navigating a complex interplay of legal
intricacies intertwined with political factors. Anchored by treaties'®® and principles, the legal
framework strategically deploys conditionality'® and differentiation,!” maintaining a dynamic

balance between supranational and intergovernmental aspects.!®
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Within the intricate dynamics of EU expansion!® and integration,*? this chapter delves

121

into the impact of widening on deepening--* and the complexities associated with incorporating

flexibility into the legal framework. Differentiated integration!?? emerges as a crucial strategy
to navigate disparities among member states' integration objectives, particularly concerning

judicial issues such as rule-of-law crises.'?® Despite challenges rooted in cultural diversity,*?*

national sovereignty,'?

and the role of the ECJ, the chapter underscores the enduring objective
of European integration encapsulated in the concept of the ‘ever-closer union’.1?® Ongoing

debates and adjustments aim to strike a delicate balance between integration, subsidiarity,'?’

128 129

and the preservation of member states' identities*<® and autonomy*<* within the EU framework.
This comprehensive exploration unfolds the complex pattern of laws, treaties, and principles

shaping'® the EU's future trajectory.t3!

2. Enlargement Strategy

The evolving global landscape compels the EU to adapt its international role and
engagements, notably with associated third countries,**> where deepened relations cultivate

reciprocal influences across legal,*®® political, administrative, economic, and societal
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135 136

domains,*3* thereby influencing EU law% and policy-making®*®. This dynamic extends to legal
instruments grounded in mutual trust,**” a characteristic of EU law, which also find application
in the context of relations with third countries,'3 highlighting the continuity of this principle
beyond the EU's borders®®. Such instruments reflect the interconnectedness and shared
values'®® that underpin the EU's approach to legal cooperation on a broader international

scale 14!

The EU's dedication to the enlargement process has been evident through successful
rounds of expansion,'#? leading to its growth from six to 28 member states,'*® subsequently
reduced to 27 following the withdrawal of the UK#*, The process requires candidate countries

to undergo substantial changes,'#°

prompting reciprocal adaptations within the EU to manage
evolving dynamics!#® and pressures associated with accession procedures'#’. It underscores the
necessity for candidate countries to implement crucial reforms*® and democratic
transformations,**® including upholding the rule of law and protecting political and civil rights,

with active EU support throughout the multi-year accession process*®.
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The enlargement strategy*®! of 2004 exhibited a greater degree of comprehensiveness

152 and inclusive

compared to subsequent evaluations, stemming from its broader scope
approach.™3 It already incorporated the prerequisite of the rule of law, as evidenced by the
articulated opinions of the Commission.’® The EU's enlargement legal procedure and
institutional roles have undergone minimal changes, prompting the introduction of a
'suspension clause' by the Council to temporarily halt negotiations in cases of serious and
persistent breaches of EU principles and values.’™® Big Bang enlargement has led to the
introduction of mechanisms such as TEU Article 7, the Rule of Law Mechanism,**® and the

Conditionality Regulation,*®’

aiming to address deficiencies and breaches as well as raising
concerns about the protection of human rights and liberties.®® While the assessment process
during that period may have been more generalized, the strategy itself was characterized by a
nuanced and evolving approach.'*® The Nice Treaty produced rigid and conservative outcomes
for EU enlargement and lacked the necessary flexibility to accommodate future rounds of

enlargement and the increasing heterogeneity of EU members. 1%

The narratives of "united in diversity” during the 2000-2004 period and "divided in
unity" during the 2010-2014 period emerged in the flexible Europe!®! to legitimize EU political

unity, with differentiated integration strategies aimed at accommodating diversity and
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addressing challenges to the rule of law.%? Differentiation emerged as a strategic tool to address
diverse priorities and concerns between the EU and candidate countries during the 2004-2007
'Big Bang' enlargement, subsequently extending to managing EU relations with third countries,
particularly in navigating issues surrounding the rule of law.!%® The 2004 enlargement strategy
stands as one of the European Union's most significant integration initiatives, prompting a
notable rise in the utilization of flexibility mechanisms.*%* Following decades of deepening and
widening processes,® the primary focus of European integration studies has transitioned from
integration to differentiation.’®® Importantly, differentiation has entrenched itself as a
prevailing norm within the EU, constituting an established and integral aspect of the process
of European integration.'®’ European organs have adapted convergence parameters post-2014,
defining budget deficit structurally and adopting a moderately expansionary fiscal stance,
especially pertinent to the enlargement strategy.

The concept of flexibility in EU integration is exemplified in the Commission's 'White
Paper on the Future of Europe,’ suggesting a scenario involving the formation of ‘coalitions of
the willing' as a means of fostering adaptable and cooperative integration among member
states.!®® Flexibility provisions within EU directives reveal a tendency for differentiated
integration and flexibility in implementation to be employed conjointly as strategies to ensure
adherence to the rule of law within the EU framework."® Significantly, flexible integration’*

acknowledges and leverages the systemic trend of internal differentiation among member
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states, identifying essential institutional and legal elements to maintain cohesion while

accommodating diverse levels of integration.!

In fact, the 2004 enlargement'’® highlighted flexibility's importance due to EU's
increasing diversity, including legal, economic, political, social, and cultural aspects,
necessitating adaptable integration methods to aid candidate states' progress.'’* Contrary to the
perception of rigidity!”, the Big Bang enlargement!’® strategy paradoxically demonstrated
both flexibility and adaptability, reflecting a dynamic response to the evolving needs and
circumstances of the enlargement process.'’’ The enlargement process of the EU has undergone

significant evolution'

over the years, with distinct approaches evident in different rounds of
enlargement.!’® The period from 2004 to 2007 marked a notable shift,*®° particularly with the

introduction of a package enlargement strategy. 8

While the 2004 enlargement demonstrated a more rigid'®? approach, the strategy for
the 2007 enlargement appeared to adopt a somewhat more flexible stance.'® However, the
question remains whether the approach in 2007 was as flexible as that of 2004. Flexible
integration!8* within the EU, was evident in the 2007 enlargement strategy, highlighting its
significance in shaping the Union's approach to expansion.*®® Bulgaria and Romania have been
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frequently described as the 'laggards',*®® facing significant challenges in meeting the
Copenhagen criteria for EU accession.'®” The 2007 enlargement strategy should not be viewed
merely as a procedural conclusion or a belated closure of the 2004 round, but rather as a

substantive event reflecting ongoing complexities within EU enlargement dynamics.®

The 2004 enlargement strategy demonstrated both strictness and adaptability, enabling
Romania and Bulgaria, notwithstanding challenges in their judiciary systems,® to join the EU
under the accommodating 2007 enlargement process.!®® The post-accession trajectory of
Bulgaria and Romania'®! has exhibited similarities to other East-Central European member
states joining the EU in 2004.1%? However, notable disparities®® have emerged in their capacity

to address legal,'% 195

political and social challenges post-accession,” alongside their
responsiveness to the Europeanization process.!% Despite maintaining formal compliance with
EU law since their accession,®” both countries have faced challenges!®® at the enforcement
level.*® The experiences of both Bulgaria and Romania®® have significantly influenced the

future trajectory of EU enlargement, particularly in the southern and eastern directions.? In
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contrast to their East-Central European and Baltic counterparts, these countries have

encountered notable challenges®®? 203

in adapting to post-accession realities,“” notably grappling
with issues of corruption?®* that hindered governance and led to disruptions in EU funding and
the rise of populist alternatives. The exclusion of Bulgaria and Romania from the 2004 wave
of EU accession?® has led to a situation of double exclusion, whereby their progress in legal,
economic and political transition has been detached from that of other candidate states,

hindering regional cooperation efforts.?%

The accession of Romania and Bulgaria to the EU has exemplified failed integration,?’

as both countries have struggled to effectively implement anti-corruption measures,?%®

uphold
the rule of law, and maintain democratic standards, thus confirming pre-accession concerns.?%®
Analyzing transposition data and infringement proceedings from 2007 to 2017 reveals?'° that
although the number of infringements from these countries has risen over time, their records
do not exhibit exceptional developments when compared to other cohorts of EU member states.
Their accession during the fifth enlargement of the EU was facilitated?!! by Article 49 TEU of
which strictly required adherence to principles of liberty, democracy, rule of law, and human
rights.?!2 This process highlighted the significance of pre- and post-accession stages,
demonstrating the EU's learning curve in formulating enlargement policies for Central and

Eastern European countries.?*®
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Eastern enlargement of 2004 and 2007, serve as a lens into the broader dynamics of

European integration,'4

revealing contrasting visions and priorities regarding the widening and
deepening while engaging with candidate states and the EU's internal functioning.?®® It

experienced the accession of multiple Central and Eastern European countries,?'® followed by
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Bulgaria=*’ and Romania,~*° respectively. While the expansions demonstrated the EU's
commitment to enlargement,?® they also revealed both rigid and flexible elements in the
enlargement policy,?? particularly concerning the rule of law. The accession of Bulgaria and
Romania??! in 2007 was perceived as rushed,??? lacking adequate preparation in areas such as

223 and anti-corruption measures,??* leading to ongoing scrutiny through

justice reform
mechanisms like the Cooperation and Verification Mechanism (CVM)?2°. This highlighted a
rigid adherence®?® to enlargement targets without sufficient consideration??” of rule of law
standards.?”® Conversely, 2004 enlargement process demonstrated flexibility??® in

accommodating new members despite concerns about democratic backsliding in certain
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states,”>” showing a willingness to adapt policies to address evolving challenges within the

Union.23!

The enlargement rounds of 2004 and 2007,%%2 while successful in geographic
expansion, were characterized by partiality and incompleteness, in terms of normative
standards and adherence to the rule of law.?*®* The EU’s emphasis on European integration,
involving the assessment and endorsement of the consolidation of democratic regimes and
institutions, the rule of law,?3* and the protection of human and minority rights, > traces its

origins to the initial years of the 2004-2007 enlargement period.?%

The CVM?" was established to address concerns regarding the rule of law?® in
Romania and Bulgaria during their accession to the European Union.?*® Initially implemented
because these countries failed to meet EU requirements in this regard, the MCV?*° aimed to
facilitate their progress in aligning with European standards.?*! The EU's reliance on a "rewards

and punishment"24? approach for post-accession conditionality, notably through the CVM?# in
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both states, has proven ineffective?**

in tackling fundamental issues like democracy and the
rule of law.?*® Despite years of application, the CVM?* has demonstrated minimal®*’ success
in meeting its goals, highlighting the necessity for a paradigm shift?*® towards fostering
partnership?*® and enduring structural reforms?*® rather than solely employing reward and

sanction mechanisms.?®! This mechanism?>?

underwent evolution over time, transitioning from
a more rigid to a more flexible approach. In its early stages, it imposed strict criteria and
conditions®3 on Romania and Bulgaria to ensure compliance with EU norms.?* However, as
the process continued, there was a shift towards a more adaptable strategy, particularly between

2004 and 2007.2%

The question arises as to whether the CVM became as flexible in 2007 as it was in
2004.2%% While there was certainly a move towards greater flexibility during this period,?® it is
important to analyze whether this shift fully addressed the underlying issues of the rule of law

in both countries.?>® The journey of Bulgaria and Romania's EU membership?® illustrated the
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260 of accession, as both countries,?®* despite joining the EU, have struggled with

complexities
persistent challenges?® to the rule of law.?% It accordingly prompted EU institutions to activate
Article 7 of the Treaty on European Union and emphasizing the necessity for a cohesive

defense of fundamental values.?®* Recent instances?®® of rule of law crises?%® in Romania2®’ and
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challenges to liberal democracy<*® in Bulgaria®® exemplified how symbolic compliance
strategies concealed underlying objectives, fueling political instability, eroding public trust in
democratic institutions and economic struggles.?’® The CVM?™ in these countries evaluated
justice reform?’2 and anti-corruption efforts,?”® emphasizing the importance of the rule of law?"*

and maintaining flexible approach.?” Such mechanism was deemed valuable in Bulgaria and
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Romania?’® with fluidity, suggesting potential applicability to future accession?’” countries and

existing member states with significant rule of law failures.?’

While the 2004 accession process showcased a predominantly positive pre-accession
conditionality approach, the 2007 enlargement?’® introduced a shift towards negative post-
accession conditionality,?® emphasizing the challenges of maintaining integration objectives
and the balance between inclusiveness and differentiation within the Union.?! The fifth wave
of integration in 2007 was marked by the implementation of the CVM,?? diverging from
previous integration waves and highlighting the need for ongoing intervention to address
systemic challenges and ensure adherence to EU values.?®® Therefore, due to the challenges

faced by Romania and Bulgaria in meeting the complex accession requirements,?®*

resulting in
a prolonged adaptation process in political, economic, and legal domains, the EU opted to ease
membership criteria for them.?® Therefore, we argue that conditionality for EU membership
became more rigorous between the 2004 enlargement wave and the 2007 accession process,?&

even though Big Bang enlargement has been perceived as straightforward?®’ by Balkan states.
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The CVM was officially terminated in 20192% for Bulgaria®®® and in 20232%° for
Romania, initially intended to last for three years?®! but extended due to both countries'
failure®® to meet the rule of law requirements.?®® This mechanism, established to aid in the
development of the rule of law,?®* evolved from a rigid to a more flexible strategy between
2004 and 2007, likely reflecting the ongoing challenges?®

other words, the level of flexibility in 2007 mirrored that of 2004, and the CVM was intended

in meeting accession criteria. In

to introduce a more flexible approach,® and currently, there appears to be a trend towards
greater flexibility?®” alongside with rigidity.?%

Internal differences within the EU and geopolitical challenges, including Brexit?*® and
democratic backsliding among newer member states,>® have hindered further enlargement
efforts since the historic Eastern enlargement of 2004 and 2007.3%* However, there is presently

a notable discourse surrounding the trajectory®%? of the EU’s approach to enlargement,3%® with
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divergent perspectives®® on whether it is trending towards increased flexibility or rigidity.3%

306

European institutions are currently advocating for a swift expansion,>*® notably in the Balkan

region, and are open to considering applications®°’ from countries like Georgia, Moldova, and

Ukraine.®® However, the continued emphasis on a merit-based enlargement strategy>®

underscores®® the EU's steadfast dedication® to maintaining its standards,!2

314

particularly
concerning the rule of law.3'® Moreover, recent enlargement strategies®'* appear to display a
greater degree of flexibility,3! as evidenced by the approaches taken towards certain states.3!°
This juxtaposition highlights the delicate balance between expediency and adherence to
fundamental principles®'’ as the EU navigates its enlargement process, necessitating careful
consideration of the implications of both approaches for the union's integrity and

effectiveness.318

The new methodology can be best grasped through a comparison®*® with the approach

used for candidate countries during the 2004 enlargements and onwards, most notably
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exemplified in the case of Croatia's®” accession in 2013. The new enlargement process

appears to be streamlined, with a focus on six thematic clusters®??

primarily emphasizing the
adherence®? to the rule of law.3** There is robust scrutiny and enforcement mechanisms in
place to ensure compliance®?® with these principles.®® While the process is ostensibly more

327

flexible,*" recent developments suggest a heightened emphasis on adherence to rule of law

standards, 328

potentially indicating a shift towards greater rigidity. Thus, the 2020 enlargement
strategy®?® appears to prioritize the rule of law,**° evident in the thorough scrutiny of chapters
related to this aspect. While on the surface, this may seem like a more flexible approach,® in
reality, it signifies a robust control mechanism to ensure that aspiring member states meet the

necessary criteria.>%

The current emphasis on resilience and pragmatism offers an opportunity for a more
adaptable and responsive approach, potentially alleviating the inflexibilities associated with the
enforcement of EU conditionality in the Balkans.3*® Considering the future, it's essential to

weigh the pros and cons of both flexible and rigid approaches to enlargement.3* A more
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flexible approach®® could facilitate a quicker accession process and foster closer integration33®

within the EU.*3" However, it may also risk®*® compromising the integrity of EU standards if
not implemented carefully.33 On the other hand, a more rigid approach ensures that aspiring
member states fully adhere to EU norms34° before joining,*** safeguarding the union's values
and stability.3*? Nonetheless, it may lead to slower progress and potential disillusionment

among candidate countries.

The EU's promotion of democracy in former communist nations, with varying success,
highlights its impact on the Union's future development, emphasizing the crucial role of the
enlargement process in preserving peace, security, and democratic values.3*® Thence, the
substantial purpose of the expansion of the EU borders focuses on uniting the European
countries in diversity and common fundamental values and advance better living standards for
its citizens®*. The practice of enlargement has proven mutually beneficial for both candidate
countries and the EU, contributing to conflict resolution, and successful transformation of
candidate countries' systems, with the EU welcoming states that meet political, economic, and

legal conditions for accession.>*

Distinguishing between ‘enlargement’ and ‘accession’ is crucial, as enlargement refers
to expanding the Union's borders and including third countries, shaping their legal entities,
while accession specifically signifies the process by which a candidate country participates in

integration.®*® Enlargement legislation, rooted in the former Article 237 of the EEC Treaty and
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provisions in the Amsterdam Treaty, is now primarily defined by Article 49 TEU, outlining
accession requirements and the application process, with no guarantee of admission even if
conditions are met.>*’ EU membership is generally contingent on meeting the Copenhagen
criteria, encompassing political, economic, and legislative conditions, with a specific focus on
democracy, the rule of law, human rights, and fundamental freedoms outlined in Article 2 and
Article 6 of the TEU3*, Furthermore, the Madrid (1995) and Helsinki (1999) summits have
also played a crucial role in shaping the conditions for enlargement.34°

The legal dimensions of EU enlargement involve intricate considerations of pre-
accession strategies, accession negotiations, membership conditions, and institutional
adaptations, inherently intertwined with economic and political factors.3*° Further reforms and
amendments introduced by Single European Act (SEA), Treaty of Maastricht, Treaty of
Amsterdam, Treaty of Lisbon stimulated evolution of diverse collective policies and
organizational structures.®! The Council initiated to adopt by qualified majority in the specific
fields such as internal market and social regulation which previously required unanimous
voting. The role of the Parliament in the decision-making has been remarkably increased which
transferred it to act as co-legislator with the Council thanks to the innovations brought by the
effects of enlargement rounds.*? Both widening and deepening processes of the Union have
been emerged as a menace to the organizational volume of the EU due to the increasing number
of member states®®3. The enlargement process changed the composition and structure of the
Commission, voting method of the EU Council as well as allocation of voting weights to each
member state in the European Council through the necessary reforms**. EU enlargement
extends beyond territorial expansion, influencing membership rights, commitments, and the
legal framework, with each expansion playing a crucial role in the EU's legal evolution. The
process necessitates adjustments, considering factors such as preparation for membership,
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specific accession demands, ‘enlargement fatigue’, and the ongoing evolution of EU

integration®,

Member states asserted control over EU enlargement through enhanced conditionality,
increased procedural steps in applying Article 49(1) TEU, and unilateral imposition of new
stipulations. The 2006 Enlargement Strategy by the Commission exemplified progress through
its implementation of rigorous and fair conditionality, particularly notable due to its embrace
of the Big Bang enlargement approach.®® This adjustment, however, led to growing concerns,
termed 'enlargement fatigue,'**” emphasizing the need for careful management of the expansion
process. Meanwhile, Council determines benchmarks based on Commission recommendations
during the accession negotiations phase that the candidate state must satisfy. Secondly, the lack
of clarity and scarcity of Treaty enlargement rules allowed for interpretation and development,
with the ECJ imposing well-defined restrictions on the jurisdiction of new member states'

accession, as outlined since the origin of integration process, Article 237 EEC>,

As a matter of fact, member states and EU political institutions were in charge of
interpretation of Treaty provisions on enlargement. Thirdly, member states have heightened
control over EU enlargement®® at the national level by reinforcing constitutional requirements,
exemplified by introducing referendums, showcasing the nationalization of the process since

the Central and Eastern expansion®¢°,

The case of Mattheus v Doego clarified the attitude of the Court on the enlargement
provisions by elucidating the enlargement is political process by origin, therefore, decision
making authorities (EU institutions and member states) have right to stipulate accession
conditions.®®! Enlargement is incorporated into the legal framework3®? of the Union and

governed by EU norms, evident in the use of the term 'member states' instead of 'High
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Contracting Parties' in Article 49 TEU, emphasizing that the 27 states operate within the EU
legal order during the enlargement process®®3. This judgment implies collaborative action
between institutions and member states within the EU legal order, underscoring the ECJ's
perspective on enlargement provisions as defining clear limits for admitting new member
states. While the court doesn't explicitly state these restrictions, it suggests they may be inherent
in the enlargement procedure or derived from other aspects of EU primary law, emphasizing

the court's role in ensuring legal adherence in interpreting and applying Article 49 TEU3%,

The first norm in the enlargement process, aligned with the Copenhagen criteria, pre-
accession strategy, and White Article, emphasizes the paramount importance of the complete
acceptance and adherence to the acquis communautaire by applicant states without any
exemptions3®®. Second norm refers to the membership negotiations which merely concentrates
on the practical details of the countries which undertake the acquis®®®.Third, the new policy
tools have been formulated to overcome the arising challenges derived from the consequences
of grown diversity of an enlarged Union®’. Fourth, after the enlargement process new member
states are assimilated to the EU’s®®® organizational contexts and underpinned by a more
fundamental review. Fifth, in practice, the EU is more willing to negotiate with group of
countries which jointly collaborate and share close ties with each other3®®. Sixth, present
member states take advantage of the enlargement process to sustain their respective interests

and as a group reflect internal issues®’°,

The enlargement process entails considering methodological characteristics and four
key principles—conditionality, asymmetry, complexity, and differentiation—which introduce
a systematic control logic with notable distinctions from previous enlargement experiences,

impacting applicant states. While the positive perspective highlights the provision of relevant
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guidelines for countries aspiring to join the EU, the negative view underscores concerns®’*

372

about a potential delay®’ in the overall enlargement procedure stemming from fears about

weakening the EU acquis.

It is paramount to consider the methodological characteristics and four significant
principles such as conditionality, asymmetry, complexity and differentiation in the course of

the enlargement process®”®

. These norms shape a systematic control logic which has significant
distinctions in comparison to the former enlargement experiences and indicate noticeable
effects on the applicant states. From the positive perspective, one can point out that it supplies
the countries wishing to join the EU with relevant guidelines. Whereas negative approach
emphasizes that it postpones general enlargement procedure due to the existing fear about the

weakening of the EU acquis®™.

The complexity principle in the enlargement process spans stages from partnership to
negotiations, with differentiation allowing adaptability and conditionality®”® serving as a
cornerstone through three perspectives. First and foremost, the stipulations were extended
through the Copenhagen criteria and exclusively states the immunity of the acquis®’®. Secondly,
there was a propensity to set up new and more comprehensive stipulations in Accession
Partnership since the conditions were flexible in nature®’’. Finally, the initially flexible and
imprecisely defined requirements allowed for continuous adjustment based on specific
circumstances, fostering an evolving symmetry in the relationship between the EU and
applicant states®’®,
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The EU law governing enlargement,®”® shaped by legal regulations and previous
rounds, necessitates a deeper discussion on the significance of the principles, criteria, and
procedural instruments involved in the process®°. The findings®! demonstrate that the
enlargement rounds of the EU have been accompanied by written and customary enlargement
law, which make mart of dual regulation. Numerous legal instruments including, Treaties of
the European Coal and Steel Community (ECSC), the European Atomic Energy Community
(Euratom) and EEC3®2 had described the enlargement process in general, however, several
major components of the enlargement such as principles and some of the criterions have been
missing. Evidently, remarkable distinctions have been revealed between the practical and
theoretical aspects during the enlargement process. The nature of the modern enlargement law
is compound by virtue of the incorporation of numerous legal instruments of the EU, namely,
Articles of 6 and 49 of the TEU, essential principles of the EU law, Copenhagen criteria and
other such documents.®® The accession process for candidate states has evolved by
incorporating principles from customary law and practical Treaty interpretations into the EU's
legal framework for effective regulation®®*. Introduction of the components of the customary
law into the primary law of the EU has been witnessed through the introduction of Article 6
TEU3S underlining the fundamental rights and principles of the rule of law,%® into Article 49
TEU which codified the enlargement principles for the first time at Amsterdam.3®” Thus, the
components derived from customary enlargement law32 form an integral part of the EU's legal
system, as evidenced by the experiences of enlargement rounds. While the evolution of

enlargement law introduces new regulations, principles, and stipulations guiding the accession
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process, the originality of the instrument remains unchanged since the foundation of the

Community, with advancements focused on specific points and criteria.

3. Transformative Path of EU Enlargement Framework

The evolution of the EU's legal framework governing enlargement policies has
progressed through different phases, aligning with the development of pertinent provisions in
the treaties that guide the integration process. Central to this evolution are key legal
instruments, starting from Article 98 of the ECSC Treaty, Article 237 of the EEC Treaty,
Avrticle 205 of the Euratom Treaty, to Article 49 of the TEU, all of which have played a pivotal
role in shaping the EU's approach to enlargement®®®. The continuous amendments and
refinements to such articles over time exemplify the EU's dedication to maintaining a flexible
and adaptable framework for enlargement, reflecting its commitment to extending the benefits

of integration to new countries while upholding core principles and values®*°.

Article 98 ECSC established that any 'European country' can apply to join the
Community, granting the Council exclusive authority to oversee the entire accession process
in a supranational manner, while member states play no role in the enlargement process®*. The
Council sets membership terms upon accepting a candidate's application, with the High
Authority (Commission) offering an opinion, yet Article 98 ECSC, while detailing accession
procedures, isn't the exclusive instrument, allowing other factors to influence the enlargement

process3?,

The establishment of two new communities (EEC and Euratom)3®® in 1957 brought an

innovation that any candidate state wishing to join the Community shall accede simultaneously
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to ECSC, EEC and Euratom®®. The legal instruments of three Community Treaties®*® closely
connected each other in reference to the enlargement procedure, however, substantial
differentiation is visible between three accession articles in terms of their respective principles.
Indeed, provisions of the Treaties of EEC and Euratom underlined the significance of
intergovernmentalism, where member states had considerable authority to govern the accession
process, in contrast, Article 98 ECSC referred to the principle of supranationalism3®. European
integration's fundamental landscape, with similarities in handling membership applications,
highlighted a distinction in member states' roles during accession agreement ratification,
contrasting the EEC and Euratom treaties with the Council's role in Article 98 ECSC

enlargement3’.

The enlargement law, clarified by the 1986 SEA3% in Luxembourg through its third
revision of relevant provisions, ultimately granted the European Parliament a special role in
the accession process. In addition, Maastricht Treaty3®® brought essential amendments to
reduce the gaps among the previous accession instruments, namely, Articles 98 ECSC, 237
EEC and 205 Euratom, however supranational and intergovernmental perspectives were still
evident. Furthermore, Amsterdam Treaty delivered Article 49 TEU in reference to Article 6
TEU to cope with the accession regulation, so that fundamental values and principle of the rule

of law had to be necessarily satisfied by the applicant country“®.

The accession procedure can be understood through a detailed analysis of Articles 98
ECSC, 237 EEC, and 205 Euratom, serving as the legal basis for future enlargements. While
Article 98 ECSC granted the Council the authority to decide membership stipulations, Articles
237 EEC and 205 Euratom allowed member states and candidate states to jointly define

accession conditions, with notable distinctions in legal language leading to disparities in the
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legal spirit of the enlargement instruments®®t. Contrary to Article 98 ECSC*%, the accession
procedure outlined in Articles 237 EEC and 205 Euratom divided the process into two stages
— a community phase and interstate phase — leading to potential misunderstandings and
confusion, particularly regarding the sequence and timing of stages, as well as the application

of the Commission's opinion and Council's decision in relation to accession negotiations.

Upcoming enlargement challenges prompted reforms, with the 1967 Merger Treaty and
1970 Budget Treaty streamlining the process by consolidating executive functions*®® under a
single Commission and establishing a unified Council, contributing to a more cohesive
European Union. In the context of EU enlargement policies, the 1970 and 1975 budget
treaties*® represented significant milestones in democratic and institutional design. These
treaties bestowed the European Parliament with new powers*® related to the community's
budgetary process and established the European Court of Auditors,*%® bolstering the EU's
ability to effectively manage its finances and institutions during deliberations on potential
enlargements. These treaties revamped European Communities, reflecting the EU's

commitment to strengthen internal structures, processes, and expand global influence.

Additionally, Maastricht Treaty*?’ streamlined and enhanced the previously mentioned
mechanisms for accession, introducing greater clarity and innovative improvements to the legal
process. The new instrument comprised EU accession application constituting three pillars,
namely, European Communities, the Common Foreign and Security Policy (CFSP)*% and the
collaboration in Justice and Home Affairs (JHA). The Maastricht Treaty*® innovatively
incorporated the accession procedure into the second and third pillars of the EU, introducing a

new participant and enhancing the foundation of enlargement law. In other words, the role of
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European Parliament*® became significant in the course of accession process where its
approval by the absolute majority was considered binding. Accordingly, the reforms modified
the equilibrium of power among the Community organs, particularly influencing the leading
role of the Council in the membership procedure. In this respect, the key role*'! of the
Parliament altered the spirit of the enlargement procedure from intergovernmental process to

the involvement of EU citizens.

The Treaty of Nice*'2, the third major revision of the EU treaty within a decade, played
a vital role in enabling the EU's enlargement process by addressing the need to adapt its
foundational TEU to accommodate the expected accession of twelve candidate states by 2004.
The replacement of the European Community (EC) with the Union, coupled with the Treaty of
Nice*!® and subsequent enlargements, prompted a comprehensive update. The new volume not
only traces the historical evolution of European integration from the Treaties of Paris and Rome
but also emphasizes the revision of Treaty rules and considers changes in the European legal
framework, influenced in part by the Treaty of Nice and subsequent legislative and

jurisprudential developments in all EU competence areas*!“,

Nice Treaty*!® served a noticeable function in adapting EU organs and decision-making
procedures to accommodate the anticipated enlargement of the EU. Signed and implemented,
it provided the necessary flexibility to address uncertainties regarding the number, order, and
timing of new member states joining the EU*®. While the Treaty of Nice made structural
adjustments, such as restructuring judicial organs and adapting procedures, it fell short in
resolving the democratic deficit issue within the EU*'". Consequently, it set the stage for further

discussions and initiatives aimed at enhancing democratic legitimacy and transparency,

410 D. DINAN, The Arc of Institutional Reform in Post-Maastricht Treaty Change, in The Maastricht Treaty:
Second Thoughts After 20 Years, 2016.

411 B, M. FARINA, Le Nuove Competenze Del Parlamento Europeo Nel Trattato Di Maastricht, in Il Trattato Di
Maastricht, Edizioni Scientifiche Italiane, 1995.

42 p, KATZ, The Treaty of Nice and European Union Enlargement: The Political, Economic, and Social
Consequences of Ratifying the Treaty of Nice, 2003.

413 E, BEST, The Treaty of Nice: Not Beautiful But It’ll Do, in Eipascope, 2001.

44 F, POCAR, M. C. BARUFFI, Commentario Breve Ai Trattati Dell'unione Europea, in CEDAM, 2014.

45 M. GRAY, A. STUBB, The Treaty of Nice-Negotiating a Poisoned Chalice, in Journal of Common Market
Studies, 2001.

416 R, BALDWIN, Nice Try: Should the Treaty of Nice Be Ratified?, in Centre for Economic Policy Research,
2001.

47 F, HEINEMANN, The Political Economy of Eu Enlargement and the Treaty of Nice, in European Journal of
Political Economy, 2003.

36



ultimately leading to the establishment of the Convention on the Future of Europe*® and

subsequent treaty revisions*®,

Amid concerns among EU citizens about the motives and economic implications of
enlargement, the EU remained committed to its expansion goals. As the Union expanded to
include new members in 2004%%°, it brought to the forefront concerns related to democratic
representation, the rule of law, and citizens' comprehension of the ramifications and economic
implications of enlargement. Moreover, structural reforms were deemed essential for
successful enlargement, while debates on the nature of the Charter of Rights raised questions
about protecting fundamental rights in the European legal framework*?!. The treaty's deliberate
silence on fundamental rights, following the community tradition of favoring non-codification,
posed structural challenges. These challenges underscored the issues confronted by the EU in
its efforts to sustain the trust*??> and confidence of its existing citizens. This context of
enlargement-related concerns and the democratic deficit issue highlighted by the Nice Treaty's
limitations further intensified the need for reforms and revisions in the EU's institutional

framework.

The evolution of EU law in the enlargement process has been considerably influenced
by key innovations introduced by the Lisbon Treaty*?3. This treaty introduced substantial
changes to the EU's legal framework and institutional mechanisms, bolstering the role of the
European Parliament and the ECJ while granting binding status to the Charter of Fundamental
Rights (CFR)**4. These innovations have had profound implications for the rule of law within
the EU and its enlargement negotiations. The entry into force of the Lisbon Treaty has provided

the EU with the means to pursue its enlargement agenda while maintaining the momentum of
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EU integration*?®,

The renewed consensus on enlargement emphasizes commitment
consolidation, rigorous conditionality, improved communication, and the EU's capacity to

integrate new members, maintaining credibility and driving reform agendas*2.

Lisbon Treaty, in contrast to previous attempts, has redefined the dynamics of rule of

427 and empowered member states to employ its flexibility to influence the

law considerations
conditions imposed on candidate countries seeking EU accession. One of the notable changes
was the establishment of a more structured framework for EU enlargement, which included
specific criteria that candidate countries needed to meet before joining the EU*?8, Additionally,

429 enhanced the role of the European Parliament and the national parliaments in the

the Treaty
accession process, fostering greater transparency and democratic scrutiny. As a result, the
evolution of EU law**® in the context of enlargement is marked by these developments, which
continue to shape the evolving European Union and its approach to the rule of law. Importantly,
the Lisbon Treaty did not adequately address existing challenges, and European citizens

commenced feeling increasing insecurity about the present and future of the Union*3!.

4. Legal Impediments to European Integration

Significant political and economic challenges pose a threat to the progression of the
ever-closer union. Several years of crisis management*®? and introduction of institutional
changes have been applied to address the future shocks. However, the model of the ‘ever closer
union’, that has contributed to the continent through the peace and security interests, encounters

numerous difficulties®®®. The founders of the Union consider that the high level of
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unemployment, social confusion and an increasing rift between indebted countries of Southern
Europe and wealthier Northern Europe negatively influence the integration process. Thus, to
prevent the potential weakening of Europe in the future, member states must prioritize

addressing the Eurozone crisis alongside implementing institutional changes*3*.

The Lisbon Treaty has significantly expanded the scope and exercise of EU powers
towards the goal of an ever-closer union, but challenges rooted in democratic concerns hinder
the establishment of deeper economic, environmental, freedom, security, and justice, as well
as human rights unions.** Perceptions of the EU often included concerns about the need for
increased transparency, citizen engagement, and empowerment of the European Parliament to
strengthen the legitimacy and effectiveness of European integration.**® Despite the arisen
challenges the EU by its nature is a dynamic organization that is expected to deepen and widen
its areas of responsibility and it comprises an instruction to develop integration.

The pursuit of ever-closer union*®” in the EU prompts inquiries into harmonizing
diverse values and traditions, encountering challenges rooted in historical, political, economic,
and religious differences. While both possible and desirable, achieving comprehensive
harmonization requires dedicated time, open-minded dialogue, and careful consideration of the
continent's cultural diversity.**® Brexit exemplified the complex dynamics of both enlargement
and disintegration within the EU framework, influenced by differing interpretations of
integration principles.**® For instance, in the Netherlands, concerns arose from a perceived
misalignment between the goals of European integration and their practical implementation,

highlighting the need for legal coherence and legitimacy. 4

While the ECJ effectively navigated the balance between EU integration and member
states' interests, occasional instances of imbalance underscore the importance of upholding
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443

both EU integration and the rule of law.**! The Omega case,**? alongside other**® instances

underscored the delicate balance between European integration and national sovereignty*4*
within the framework of the rule of law. While the ECJ's rulings in Omega**® acknowledged
the importance of fundamental rights and diversity in member states' norms, cases like Tanja
Kreil*® exemplified the Union's pursuit of its aims sometimes at the expense of national
interests. However, these rulings demonstrated a commitment to the rule of law, prioritizing
legal interpretations that balanced European integration with fairness and equality across
member states, fostering a cohesive legal framework within the EU. The ECJ's ruling**’ against
Germany and other countries regarding notary profession nationality conditions reflected a
nuanced dynamic in EU integration. While upholding EU principles of non-discrimination, the
Court's decision also underscored the ongoing challenge of balancing national interests with

the rule of law within the integration process.*#

Furthermore, Article 7 of the TEU assumed a pivotal role in the context of EU
integration, particularly concerning the adherence to the rule of law.**® Serving as the
cornerstone of the EU's enlargement framework, Article 7 empowered the European Council
to address serious and persistent breaches of fundamental values by member states,
encompassing aspects such as democracy, human rights, and fundamental freedoms.**° This

mechanism underscored the significance of upholding the rule of law within both existing and
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prospective member states, ensuring their alignment with the core principles of the EU. *! By
establishing a comprehensive framework to tackle challenges and concerns during the
enlargement process, Article 7 not only safeguarded the EU's foundational principles but also
reinforced the integration trajectory by promoting a community of nations committed to the

rule of law and shared values.**?

Essentially, Treaty of Lishbon*3, with a focus on the values outlined in the current
Article 2 TEU, introduced modifications to Articles 7 and 49 TEU to address serious and
persistent breaches by member states in terms of rule of law, thereby shaping the trajectory of
the EU integration process.*** Thus, augmenting the mechanism with broader sanctions and a
lower approval majority could enhance its effectiveness.*®® This legal instrument was
structured in two stages, analogous to the 'preventive’ and 'corrective' phases, offering a means
to identify risks or breaches of EU values by member states. This established a mechanism
within the EU integration process to address potential violations and uphold fundamental
principles.**® In the context of EU enlargement, Article 7 TEU gained significance as a tool to
address non-compliance with the rule of law, underlining the need for robust measures during
the integration process.**’ Notably, it exhibits parallels with the EU's new enlargement
methodology, emphasizing elaborate sanctions to tackle rule-of-law concerns.**® Importantly,
it has remained largely inactive due to a high threshold for activation and political reluctance,
reserved for systematic issues rather than individual breaches.**® The challenge in enforcing
Article 2 TEU values through Article 7 TEU is viewed as a legal hurdle, yet the article
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emphasizes that democracy possesses a distinct legal meaning in EU law*®°

. The ongoing rule
of law crisis in the EU, partly attributed to institutional inertia regarding Article 7 TEU,
underscores dissonance in the EU's understanding of the rule of law, particularly within the EU

integration process.*®

5. Dual Dynamics of Widening and Deepening

The discourse on widening (the expansion of the EU by welcoming new member states)
and deepening (increasing the extend and solidity of the EU’s powers) can be dissected in two
significant dimensions: exploring the impact of widening on deepening and evaluating the
intricate relationship between these two facets. We argue that the impact of widening on
deepening depends on the position of the applicant country parallel to preference distribution
of current member states in numerous policy spheres. As a result, widening may either obstruct
or stimulate deepening and importantly, it might have various short and long-term effects*?,
Thus, widening might generate standstill and hinder deepening process in the short-term,
whereas it may reinforce the role of supranational actors and ensure significant changes in
institutions that promote deepening in the long-term. Assessment of relationship between
widening and deepening®®® based on EU’s own history and data on international organizations

showed that there is a little evidence of a trade-off between width and depth.

While there is a prevalent presume that EU expansion impedes its deepening process,
it's crucial to acknowledge that enlargement and deepening can progress simultaneously.*®*
Prior to 2004, the expansion of EU territory did not impede but rather complemented deepening

initiatives.*®> The expansion of the EU to encompass diverse preferences may heighten
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legislative complexities, potentially risking gridlock*®® or conflict, which could undermine the

EU's ability to effectively address significant issues in the future.

467 as the

Initially, concerns arose about the effective functioning of EU institutions
Union expanded beyond its original six members, prompting debates on their ability to cope
with the existing challenges.*®® However, subsequent reforms, including those outlined in
treaties like the Treaty of Amsterdam, Treaty of Nice, the failed Constitutional Treaty, and the
Lisbon Treaty, demonstrated adaptability and ensured compliance with enlargement,
motivating new member states to implement reforms and maintain democratic principles*®®.
Addressing the widening and deepening of the EU in the context of its increasing diversity, we
emphasize that while the Union mandates a commitment to democracy and human rights,*"° it
doesn't necessitate cultural homogenization and, in fact, supports the preservation of diverse
cultures. The coexistence of diversity and enlargement doesn't threaten Europeanization;
instead, it indicates that widening and deepening can harmoniously foster a united, culturally

diverse European Union.*"!

The increasing number of member states in the EU is likely to undermine domestic
order in new members and strain common institutions, politics, and culture, leading to
pressures for financial transfers and potential breakdowns in the decision-making process.*’2
An adequate respond to avoid the risk of threat is unquestionably emphasized using of qualified
majority voting. Enlargement however strengthens EU trends toward slower legislative*’® and
reform output, substantial budgetary conflict over structural funding, better administration
pillarization, a robust Council vis-a-vis the Commission, concentrating more from deepening

to widening. From the outcomes of enlargement, it is noticed that there is a little possibility to
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anticipate the paralysis*”* of EU institutions which could remarkably alter the course of

European integration.

In the realm of European integration, an ongoing discourse grapples with the challenge
of harmonizing the dual imperatives of widening the Union's boundaries*”® and deepening the
level of integration. The European Convention played a pivotal role in the EU reform process,
emphasizing "widening & deepening”4’® not only in defining the Union's territorial scope but
also in elucidating its identity and future trajectory.*’” The examination of the Commission's
agenda for the future of the EU during Jean-Claude Juncker's term (2014-2019)*'8 and that of

479 revealed an

480

the current President of the European Commission, Ursula von der Leyen,
exclusion of the possibility of new memberships, as well as their silent stance*” on issues

related to enlargement and deepening.

The EU's perspective on the dynamics of widening and deepening underwent
significant transformation following the Russian aggression against Ukraine in February
2022.%8! President Zelensky's accession application,*® accompanied by a request to activate a
special procedure deviating from Article 49 TEU, aims to establish a de facto accelerated
accession process, serving the mutual interests of Ukraine and the EU.*® Nevertheless,
considering an alternative approach to the one stipulated in this article, which is the only
provision currently dictating the accession process, appears impractical®®*. The potential

accession of Ukraine*®® would have had profound and unprecedented legal implications for the
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European Union, introducing an extraordinary procedure that could disrupt ongoing
negotiations and set a risky precedent. Additionally, considering the occupied Ukrainian
territory and the mutual assistance clause in Article 42, paragraph 7, accession might have
compelled member states to actively participate in the conflict, escalating the crisis with
unpredictable outcomes*®. The 2019 Communication from the Commission on EU
Enlargement Policy specifies that Ukraine's application shall undergo evaluation through the
traditional procedure, taking into account the Copenhagen criteria, and shall also be assessed
based on consolidated criteria, fair and rigorous conditions, and the meritocratic principle.*®’
The crucial need to include states that uphold Article 2 TEU, while ensuring no adverse impact
on existing Member State relationships, raises the question of not only Ukraine's readiness to
join the EU, but also whether the Union is prepared to incorporate Ukraine without jeopardizing

existing integration process.*®

In response to recent political developments, the EU took a significant step by granting
candidate state status*®*® to Ukraine and Moldova in June 2022, further solidifying its
commitment as, on November 8, 2023, the Commission recommended initiating accession
negotiations with both nations*®. Importantly, President Ursula von der Leyen emphasized a
strategic shift, indicating that enlargement would now take precedence over institutional

deepening within the EU*%,

It is clear that embracing the European perspective for the Western Balkans represents
a genuine strategic decision, as it would enhance regional stability and prove crucial for the

Union's credibility, success, and influence within the region and beyond its borders**?. The
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Council's approval of the Commission's communication?®®

on reinforcing the accession process
for the Western Balkans (5 February 2020) marked a new direction, prioritizing fundamental
reforms in areas such as the rule of law, democratic institutions, public administration, and
candidate countries' economies. On May 4, 2022, the European Parliament adopted a resolution
emphasizing the importance of boosting European integration in response to recent war events,
highlighting the need for treaty changes to simplify institutions, enhance transparency and
accountability in decision-making*®*. During the informal meeting*®® of the European Council
in Prague on 7 October 2022, a comprehensive agenda was set to broaden political cooperation,
aligning with the European Political Community, with a primary focus on fostering dialogue
and collaboration to effectively address common issues, thereby reinforcing the security,

stability, and prosperity of the European continent*%®,

The Lisbon Treaty introduced a simplified revision procedure for internal Union
policies, however, the requirement for unanimity and national ratification has created
challenging and inflexible conditions for treaty reform, hindering the EU's ability to adapt
easily*®’. Thence, the EU Parliament proposed amendments focusing on electoral reform,
future treaty methodology, qualified majority voting, affiliate membership, and enhanced
health competence, underlining the necessity for a more flexible and democratic EU decision-
making process without pursuing a full-scale Convention*®. The September 2023 Franco-
German working group report on EU institutional reform advocated for significant alterations,
including strengthening rule of law and democracy requirements and enhancing the
effectiveness of decision-making processes*®. Failure to reform the EU or integrate committed

candidate countries would impose a high cost on the EU, its member states, and citizens, posing
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a significant risk to the EU's future without adequate preparations®®. The October 2023
Granada declaration on enlargement ambiguously underscored the necessity for the Union to
engage in internal groundwork and reforms, establishing long-term aspirations and confronting
critical issues related to priorities, policies, and the capacity to take action®*. On October 25,
2025, the European Parliament Committee on Constitutional Affairs endorsed a draft report>°2
proposing significant amendments to EU treaties, emphasizing enhanced EU authority in
foreign affairs, security, defense, and migration. The report advocates for shared
responsibilities in health and education, exclusive EU jurisdiction in environment and
biodiversity, implementation of EU-wide referendums, emphasizing a strengthened political
role for the Commission and granting more legislative powers to the Parliament with co-
legislative budgetary authority, and reversing the Council and Parliament's roles in selecting
the Commission President. Finally, on November 22, 2023, the Parliament adopted a proposal
to revise treaties, emphasizing the need for profound reform before any enlargements, asserting
that the current institutional framework is adequate for a Union of 27. The outlined treaty
changes aim to shift to qualified majority voting, improve monitoring of foundational values,
empower the European Parliament, and broaden Union competencies in strategic domains®2,
In fact, The European Council, in its December 2023 conclusions, stressed the strategic
importance of enlargement for peace and prosperity, urging accelerated Western Balkans
accession, and emphasized the need for sustainable financing, future-fit policies, and effective
EU institutional functioning as the Union expands®®*. Thus, the Treaty reform debate addresses
challenges in EU democracy, adapts crisis response mechanisms, and updates provisions in
areas such as EMU, highlighting the difficulties with unanimity voting in CFSP, as
demonstrated in the Ukraine crisis®®.
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Despite the historical setbacks and the anticipation of limited primary law revisions
after the failures of the constitution and Lisbon Treaty®®, the debate on Union reforms has
recently intensified®, engaging important institutional actors. Since the Maastricht Treaty, the
concept of variable geometries®® has played a significant role in the European integration
process, becoming a formalized aspect of legal institutions®®. Following the 2016 British

referendum?®1®

, the EU initially stressed the unity of the Union but subsequently acknowledged
the necessity for increased differentiation in the rights and obligations®'! among its member
states. With the recent withdrawal of the United Kingdom, the theme seemed to be
marginalized®? and the Next Generation EU plan was chosen to be implemented across the
entire union instead of exclusively within the euro area in favor of uniform integration®, In
addition, enhanced cooperation, which establish differentiation®* on specific measures,
outlined in articles 20 TEU and 326-344 TFEU, allowed for the adoption of more advanced
legislation applicable to certain states alongside common rules that remain applicable for non-
participating Member States.®'® Enhanced cooperation, as a practical tool for differentiated
integration, has evolved from a conceptual idea to a reality, allowing member states to pursue
policy objectives lacking unanimous consensus.®'® However, it is acknowledged that due to
constitutional limits, it cannot serve as a universal solution for all cases requiring flexibility.>’

As it seen, the necessity to prepare for a new enlargement has redirected focus to differentiated
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integration as a potential solution, prompting a reconsideration of flexible constitutional

frameworks.>18

Differentiated integration has played a key role in reconciling divergences among
member states with respect to integration objectives or methods®'°. For instance, exemptions
for the United Kingdom and Denmark are established in the areas of the single currency
adoption, participation in the Schengen acquis, the Area of Freedom, Security, and Justice, as
well as actions in the field of defense, reflecting their specific interests®?. Such agreements
have often been employed within a select group of member states, notably in the Schengen and
European Stability Mechanism treaties, to pursue objectives closely tied to the European

integration process, functioning as instruments of differentiated integration®2.

Differentiation in the context of external integration arises from international
agreements, exemplified by the EEA Agreement, as well as internal EU acts such as the
General Data Protection Regulation®?. International agreements serve as a mechanism to
expand the implementation of specific aspects of the Union's acquis to certain third countries,
resulting in modes of ‘integration without membership’°?®. This phenomenon is commonly
associated with the concept of differentiated integration, widely discussed in a significant

portion of academic discourse®*,

Differentiated integration has evolved into a political imperative to navigate disparities
among member states in their integration objectives and the challenges posed by potential
substantial enlargements. The proposition of temporary or permanent mechanisms, such as the
theory of avant-garde or the "hard core,” serves as a strategic solution to prevent excessive

fragmentation within the EU, allowing certain member states to advance at distinct paces while
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maintaining an effective integration process.>?® It serves as a "Plan B" in case the revision of
the Treaties fails, suggesting the possibility of accession agreements or inter se treaties as
alternatives, but acknowledges that these options would pose institutional challenges and
would not fully address the veto power of the member states.>2

The vertical (deepening) and horizontal (widening) integration of the Union have gone
hand in hand during the process of European integration. EU can be properly comprehended
as a system of differentiated integration®’ which has become increasingly relevant aspect of
enlargement. Differentiation originates from a higher heterogeneity of state preferences and
capabilities during the process of enlargement and growing policy scope of EU integration.
The more the state preferences increase in terms of policy sectors, the more likely it provokes
serious conflicts and tackling the challenges becomes extremely complicated which in turn
evokes nationalist backlash.>?® Differentiated integration is viewed more as a reflection of the
EU's challenges than a definitive solution, posing complications for relations between member
states and potentially undermining citizens' understanding of the EU's democratic essence®?®.
In addition, it diminishes popular sovereignty and exposes member states to market influences,

potentially compromising their autonomy.>

However, it is noteworthy to note that differentiated integration is a strategy aimed at
mitigating tensions among member states, yet, rather than promoting genuine diversity, it
primarily serves to pre-determine objectives and timelines as well as safeguard the Union's
structure.®! It is initially seen as a remedy for decision-making challenges, has taken on

renewed significance amid economic crises. In the context of protecting the internal market, it
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is deemed advantageous for the entire Union, is characterized by a time-based differentiation

devoid of quality concerns.>

Differentiation, characterized by non-identical application and enforcement of EU law
across member states, appears to be the norm rather than the exception®®, Brexit has prompted
a reevaluation of differentiated integration, exposing the advantages and risks of uniform
integration pace, emphasizing the need for increased acceptance of differentiated integration
across various policy areas®*. The prevalent presence of broadly interpreted 'differentiation’ is
a key aspect of the EU legal system, offering a vital balance to the uniform legal claims and

principles that underpin the foundation of the EU legal order®®.

From a structural-constitutional standpoint, various forms of differentiation are limited
in flexibility, constraining the choices available to both member states and their citizens
concerning their EU membership®3®. The Brexit negotiations revealed a notable increase in the
flexibility of EU law compared to the initial legal doctrines that stressed the unity and
indivisibility of the acquis®’. In addition, Brexit>*® underscored the presence of inflexible
structures in the EU, where sources of rigidity consist of legal rules and principles that, either
independently or collectively, limit substantial differentiation within the legal and
constitutional framework of the EU.5% These sources of rigidity are not confined to individual
rules or principles but may arise from the intricate interplay and amalgamation of diverse legal
components and factual considerations.>® Withdrawal of UK underscores the desire for
increased differentiation in European integration, yet, exposes the formidable challenge of
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introducing flexibility within the current rigidities of the EU legal and constitutional

framework.>4!

Rooted in the EU's historical pursuit of widening and deepening through the addition
of member countries, Brexit represents a deviation from the assumed inevitable trajectory of
deeper uniform integration. It highlights the enduring and crucial role of differentiated
integration in confronting complex challenges within the Union, even amid conceptual
confusion and a reluctance to openly embrace it>*2. The Permanent Structured Cooperation
(PESCO), as a catalyst for differentiated integration in defense post-Brexit, has emerged as a
flexible and successful mechanism, fostering collaboration among member states and
overcoming challenges®*. Such integration model within the PESCO in the Common Security
and Defence Policy appears to align with EU principles of consistency and sincere

cooperation.>*

Brexit also reduced the EU's reliance on differentiated law to manage internal conflicts
over financial regulations, allowing for greater convergence, but poses a risk of the EU
becoming a rule-taker from the UK through potential regime complexity®*. The period from
the Brexit referendum to the recent Ukraine crisis reveals that concerns about setting a
precedent and perceived "cherry-picking” by the UK hindered the possibility of a differentiated
outcome®*®, The persistent differences among the remaining 27 EU Member States shows that
the traditional trajectory of uniform integration may no longer be inevitable, emphasizing the
necessity for a more open acceptance and application of differentiated integration mechanisms

to address evolving complexities.>*’

Legislative differentiation is a flexible alternative, emphasizing its advantages in

maintaining equality among member states while acknowledging its multifaceted nature and
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potential as a mechanism for managing diversity within EU legislation®*®. The intricate
relationship between soft law and integration through law in the EU suggests that, while soft
law can serve as a temporary solution for integration during crises, its persistent use leading to
greater differentiation may pose challenges®®. The historical context of differentiated
integration in the EU legal order emphasizes the complexities in decision-making and
intergovernmental cooperation and plays a prominent role in migration policies, allowing

certain Member States to opt in or out of specific measures.>*

The horizontal clauses (Articles 8-13 TFEU), serving as integration principles in EU
law, lacked clarity in their legal nature and effects, creating uncertainty due to vague wording
and overlapping with other provisions.®®* This consequently raised questions about
differentiated integration, combining various Union objectives, mainstreaming pressure,
competition, and the normative quality of these clauses. The need for effective and accountable
governance within the EU, particularly in the context of accession negotiations with the
Western Balkans, emphasizes the significance of legal mechanisms for differentiation. This
underscores the importance of implementing reforms that align with democratic principles and

ensure loyal cooperation.>?

The EU operates with a system of differentiated governance, marked by internal
variations, > and crisis-driven creation of institutions and mechanisms,>** raising debates about
potential compromises to shared values and illustrating both integration and fragmentation
within its governance framework.>® Temporary differentiated governance, rooted in theories

of differentiated integration, could act as a catalyst for long-term integrated governance by
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addressing diverse interests. Despite the existence of differentiated governance, there is a
recognized need for achieving common ground in supervision and resolution, with the

temporary nature of such differentiation seen as a means to avoid creating entry barriers.>*

EU's differentiated integration in migration policy, seen as a compromise for deeper
integration, reveals a growing member states' disagreement on core values.>” This fracture,
highlighted in CJEU's divergent approach to rule of law and migration crises, emphasizes the
urgency of examining widening gaps, particularly in the context of EU enlargement.**® The
rule of law crisis, analyzed through the framework of differentiated governance and its legal
dynamics, underscores the critical importance of upholding the foundational values outlined in
Article 2 TEU for shaping the future of the Union.>*® Meanwhile, EU Bottom-Up Regional
Groups as a form of differentiated governance, involve geographically proximate member
states in active, institutionally separate cooperation outside the EU framework.>®°

Adjustments to the justice system are essential for a fair and open legal order as the EU
faces significant challenges such as climate change, rule of law, and post-pandemic economic
recovery.>®® The renewed push for EU enlargement, amid heightened geopolitical challenges,
underscores the imperative of a stronger EU in a polarized world, emphasizing the importance
of collective action at the EU level, particularly through technical reforms addressing the rule
of law, decision-making efficiency, and financial resources.®®? Proposing adjustments to the
EU legal framework, institutions, and procedures is crucial to accommodate new realities and
address the 'cost of non-action,’ as failure to reform or integrate committed candidate countries

could pose a significant threat to the EU's future.®®®
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The Russian aggression®®* on Ukraine in 2022 has significantly impacted the European
Union, prompting internal and external changes in its dynamics.>®® The prospect of
enlargement, with Ukraine and Moldova as new candidates, and potentially Georgia, has
implications for both the Western Balkans and internal EU reforms.>® The EU's response to
the war®®” demonstrated effective foreign policy action, but internal challenges, such as the use
of veto power,>®® highlight the need for reform. In the midst of multiple crises, public concerns
over the cost of living, poverty, social exclusion, and climate change underscore the importance
of preserving European unity®® against national responses to navigate geopolitical risks and
uphold the resilience of the European pact. Importantly, aligning the political and legal goals
of EU leaders with EU's legal order within the existing constraints would enhance overall EU
integration®. Thus, striking a balance between widening, deepening, and rebalancing is
essential for the EU to address internal and external challenges and maintain its democratic

aspirations.>’

The EU's integration process, characterized by both widening membership and
deepening policy competencies, raises concerns about the potential risks associated with an
ever-expanding legislative framework.>"? In navigating the current challenges faced by the EU,
a dual approach of "widening and deepening"” must be pursued in tandem within a project that
garners strong popular consensus and is embraced by all member states and institutions.>” It
IS imperative that this initiative clearly delineates the direction in which the integration process
should evolve and how the EU shall undergo transformative changes. Adhering to the wisdom
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of Jean Monnet,>’* who posited that the Union thrives in response to crises, the present complex
situation should be viewed as an opportune moment to propel the integration process forward.
Caution must be exercised to avoid decisions that could irreversibly jeopardize the Union,
emphasizing the need for a carefully calibrated and well-thought-out strategy. By leveraging
the challenges at hand as a catalyst for progress, the EU can emerge stronger and more resilient.
Consequently, we advocate for a simultaneous pursuit of widening and deepening within the
EU, with a recognition that, when necessary, differentiated integration®”® can serve as the
optimal solution to address specific circumstances.

6. The Journey Towards an Ever-Closer Union

The objective of European integration is framed as achieving ever-greater unity among
diverse populations, emphasizing a deepening sense of integration over expanding
collaboration between states.>’® The term 'people’ is normatively defined, encompassing
various dimensions, and is politically associated with individuals forming a self-governing
community.>”” The phrase of ‘ever closer union’ has been expressed in Article 2 of the Treaty
of Rome (1957)°"8 with a reference to closer ties between the states that make part of the Union.
Afterwards, Lisbon Treaty enhanced the sense of European integration by adding the principle
of subsidiarity, so that the European citizens are closely taking part in the decisions making
process. The term slightly has been changed and a similar phrase, namely ‘a more united union’
has been used by Commission President Jean Claude Juncker.>’® However, it is essential to
stress that the change of the term does not reduce the importance of the European integration
or its evolving process towards a general purpose. A new term rather may be associated with

‘United States of Europe’*® in a stronger sense.
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It is relevant to refer to the expressions of some political statements to clearly
comprehend the definition of European integration. European Commission in its White Paper
on the Future of Europe stated the significance of ‘unity in diversity’>®! which is considered as
unique strengths and richness of their nations to realize unparalleled advancement and
prosperity. The EU's efforts to unite Europe through enlargement and closer cooperation have
led to both advantages and disadvantages, including the potential threat to cultural diversity°®?
and the rise of nationalist sentiments, with concerns about cultural degradation and loss of
sovereignty undermining integration and the role of the ECJ in decision-making regarding
cultural matters. Article 151 TEU,® while allowing EU support for cultural diversity,®* has
been seen as insufficient, prompting the need for a reevaluation of the ECJ's role in cultural

matters and the establishment of an impartial review norm.

The core purposes of the EU’s 60" anniversary of the EU in 2017 highlighted
significance of establishing a safe, secure, prosperous, sustainable, social, and stronger
Europe®® on the global scene through ‘even greater unity and solidarity’. Unity is free choice
of member states, and it is necessity to make the Union stronger and more resilient as well as
to safeguard the common goals, interests and values. The French President Emmanuel
Macron®8® has stated the significance of collective collaboration for rebuilding Europe in his
speech for Europe in Athens in 2017. Above-mentioned statements apparently demonstrate the

existence of intentions and initiatives to foster the amplification of integration process.

Denmark's EU engagement revealed the intricate dynamics of European integration,
balancing between unity and divergence.®®” Challenges persist in maintaining rule of law

amidst diverse concerns like social policy and legal interactions, emphasizing the importance
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of unity in diversity®® for effective EU governance. Thence, the evolution of European law
underscores a shift towards establishing a common legal space driven by shared values and
aims, while maintaining the foundational concept of "ever closer union,"®® acknowledging
European integration as one of several key considerations in contemporary European law.>%
While the motto of the Constitutional Treaty of 2004 so called ‘united in diversity’ can be
considered as a relevant tool to overcome the rising reluctance to the European integration
project®®. Thence, the competences of the Union should be accomplished referring to the
diversity which is politically sound and economically profitable.

The 2016 European Council decision,®®? which marked a departure from the
accelerating integration trend, underscored a renewed emphasis on national sovereignty in
interpreting the "ever closer Union" clause.®®® This shift in focus was further exemplified by
the Constitutional Tribunal's decision in case K 3/21, where the declaration of the primacy of
EU law as unconstitutional represented a significant setback in the trajectory of European
integration®%. Moreover, the Court highlighted the intricate connection between the dispute in
the main proceeding and the core value of the European Union, emphasizing the pursuit of an
"ever closer union" among member states®®. The acknowledgment that a Member State's
unilateral withdrawal impacts the entire Union and its citizens revealed the potential disruption
to the ever closer union principle, prompting the Court to emphasize the necessity of a
revocation power as a backstop to mitigate unwarranted consequences and safeguard European
integration®®. Notably, the Court's transition from a theoretical trust dogma to a decentralized
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review of individual rights at the national level, grounded in Article 7(3) TEU, reaffirmed a

commitment to preserving the Union's foundational values and fostering ever closer union®®’.

The objective of the closer union among the European peoples is interpreted by the
Court of Justice in the preamble and opening articles of the TEU and TFEU. As regards, the

5% where national law is applied in pursuant with directives

Court explicitly refers Pupino case
in the areas of judicial and police cooperation in criminal matters under the principle of
coherent interpretation and loyal collaboration. The Court's cases on the ‘closer union'
objective, dating back to the 1980s, can be categorized into two interpretations. The first
category emphasizes the integrationist objectives and principles found in the Treaties, such as
non-discrimination, free movement, internal market access, judicial cooperation, and the
superiority of EU law over national law, providing a broad definition that strengthens the
objective®®. The second category of the Court's interpretation involves referencing the 'spirit’
of a provision to justify a legal solution, with the ECJ invoking the 'spirit' of the Treaties,
particularly in the van Gend en Loos case,®® to emphasize the general objectives of the Treaty,
such as creating a common market and limiting sovereign rights®®! of member states.®®? In the
Costa v ENEL case, the ECJ explicitly asserted the precedence of EU law over national law
based on the ‘terms and spirit of the Treaty’,%% setting a precedent for subsequent cases. Over
the period from 1997 to 2012, the Court expanded the term 'ever closer union' in ten cases,
incorporating expressions like 'spirit of* and 'spirit and', aligning them with the objective of
integrationist 'closer union' in the context of the Treaties. Intergovernmental councils, spanning

from the Maastricht Treaty to the Lisbon Treaty, have undertaken persistent efforts to balance
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the objectives of deeper integration and wider cooperation®®, forming integration strategies
that address European challenges while accommodating diverse national interests and

interpretations of the concept of ‘ever closer union’.%%

The EU's policy-building, conceived as a project of peace and prosperity, has
deliberately avoided coercion, progressing without a formal constitution, guided by the vague
goal of ‘an ever-closer union’.%%® Understanding the evolving objective of the European
people's ever-closer union, and policy domains of member states are crucial for a deeper
comprehension of European unification amidst contemporary challenges.®®” The idea of

appealing to peoples, rather than just states, %

was already present in the preamble of the ECSC
Treaty. This preamble echoed the concept of a "broader and deeper community™ outlined in the
Schuman Declaration®®. The concept of "ever closer union" originated in the preamble of the
EEC Treaty, but challenges arise due to red lines in some member states' constitutions,
influenced by their constitutional courts, and various political, social, religious obstacles.
Furthermore, the consideration of member states as constituent units in the EU's quasi-federal

system, rather than a unitary European country, adds complexity to the issue.®°

The primary obstacle to achieving an ever-closer union lies in member states' reluctance
to transfer specific powers to the EU, particularly in economic, financial, and budgetary
policies. Additionally, concerns over the Euro crisis have led some states to view monetary
union as a threat to their national economies, fostering nationalist policies that undermine the
vision of closer European unity.®'! However, actual crisis also can be considered as a tool that
reinforces the concept of deeper integration through reformed but still incomplete structures,

potentially eroding popular support and legitimacy for the European project.5'?
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The EU Treaty's preamble emphasizes the foundational principle of "an ever-closer
union among the peoples of Europe,” highlighting the ongoing pursuit of unity, cooperation,
shared values, and mutual respect among diverse nations while preserving national identities
and sovereignty®!3, The principle of integration includes transferring the competences of
member states to the Union, however, it cannot be understood as a loser-winner situation.
Nevertheless, the findings suggest that the ‘winners’ of integration high-skilled individuals
tend to favor deeper integration but resist further enlargement out of fear that an ever-wider
union might be costly.® Conferred competences in the EU involve collaborative
implementation by member states, with the Union serving as a supra-national instrument to
carry them out, and the principle of subsidiarity, integrated into EU law, seeks to balance
authority, enhance democracy, and induce positive changes in national legal systems.!® Thus,
the "ever-closer union™ goal is not to erode national sovereignty but to foster mutual respect,

preserving member states' identities and self-government within the EU framework.

EU policies and institutions gained importance after the ratification of the Maastricht
Treaty, increasing the EU authority in the domains of social, immigration and foreign policy,
where European integration impacted their role.®*® A proposed solution to current challenges
involves defining an ‘ever-closer union', emphasizing the need for a balanced equilibrium
between EU and member states' powers to effectively implement goals and reserved

competences through sincere cooperation.5

Such goal as enshrined in the Maastricht Treaty, is qualified by the principle of
subsidiarity, emphasizing decisions taken close to citizens and limiting EU action to areas
where it is more effective than member states, thus promoting integration while respecting
national autonomy.®*® The Treaty of Rome aimed for an ever-closer union among diverse

European peoples, fostering a border-transcending solidarity cantered on recognizing

813 R. BELLAMY, ‘4n Ever-Closer, cit.

614 5. HOBOLT, Ever Closer or Ever Wider? Public Attitudes towards Further Enlargement and Integration in
the European Union, in Journal of European Public Policy, 2014.

815 A, KUMAR, Analysis of the Principle of Subsidiarity as a Principle of EU Law: Future Perspectives, in
Futurity Economics & Law, 2021.

616 S, BULMER, The Member, cit.

617 A. CUYVERS, The Road to European Integration, in East African Community Law, 2017.

618 5, VAN HECKE, The Principle of Subsidiarity: Ten Years of Application in the European Union, in Regional
& Federal Studies, 2003.

61



individuals’ rights.®*® The Lisbon Treaty®?° lacks clarity in balancing competences between the
EU and its member states, but it allows for amendments that may extend or decrease Union
competences, emphasizing the need to fulfill competences while adhering to the principle of

subsidiarity for a more effective union.

The European Communities evolved towards greater unity by integrating economies
and pursuing common objectives, in accordance with the vision of "an ever-closer union among
the peoples of Europe.®?! The legitimacy of EU institutions and regulatory tools derives directly
from the EU's founding document and European citizens, emphasizing a mission to strengthen
union among European peoples, surpassing the importance of national constitutions and
sovereignty®??. The EU showed a shift from "ever closer union" to a differentiated approach
and enhanced cooperation offering a flexible tool for future initiatives.5?® Challenges to the
"ever closer union" in European integration have given rise to a persistent trend of
differentiation among member states, suggesting it should be the norm as long as it upholds the

EU's core values, including the rule of law.%?*
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CHAPTER 2: LEGAL FRAMEWORKS AND PRINCIPAL
CONDITIONS OF THE EUROPEAN UNION MEMBERSHIP

1. Background and Context

625

The enlargement conditions®> of the EU serve as pivotal benchmarks ensuring the

alignment of aspiring member states with the values and principles of European integration.528
At its core, the EU expansion®®’ process emphasizes the adherence to democratic
governance,%?® respect for human rights, and the establishment of a robust rule of law
framework®?° within candidate countries. This linkage between enlargement®° and the rule of
law underscores the significance of legal harmony and institutional integrity in fostering a
cohesive European community.®®! By prioritizing the consolidation of democratic institutions
and legal systems, the EU not only enhances its own resilience but also strengthens the

foundation for sustainable integration.®®? Consequently, the enlargement criteria®?

not only
evaluate the economic®* and political readiness®®® of aspiring members but also serve as a
mechanism to safeguard the Union's fundamental values,®*® promoting stability, prosperity, and

solidarity across its expanding borders.%¥’
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Article 49 TEU®® plays a pivotal role in the EU enlargement process, particularly

639 It serves as a foundational instrument,®*° outlining the criteria

concerning the rule of law.
and procedures for candidate countries seeking EU membership, with emphasis on democracy,
human rights, and the rule of law.®*! Such legal instrument emphasizes the significance of the

rule of law as a fundamental requirement for EU accession,®*

reflecting the Union's
commitment to upholding legal principles.®*® It guides the thorough evaluation of candidate
countries, ensuring alignment with EU standards and fostering®** a commitment to the rule of
law throughout the enlargement process.®*® In addition, Copenhagen Criteria®*® constitute a
vital nexus linking the rule of law, European integration, and eligibility for EU membership.54
These criteria®® highlight the essential promotion of democracy, rule of law, human rights,
minority protection,®® and the need for a robust market economy®* capable of withstanding
competitive pressures,® all crucial aspects for the functioning and integration of the EU.%°? Its
evolving®2 nature mirrors the dynamic understanding of the rule of law®®* within the EU
framework, offering valuable insights into its intersection with European integration and

accession eligibility.5®
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Significantly, the rule of law stands as a non-negotiable membership condition®® for
aspiring countries seeking to join the Union, representing a fundamental pillar®’ of the EU's
values and principles.®®® It serves as a cornerstone for advancing the integration process,®®
ensuring that member states adhere to legal norms, respect for human rights, and the
independence of the judiciary.®®® Upholding the rule of law is essential®! for maintaining the
integrity of the EU's legal framework and fostering trust among member states, promoting
stability, predictability, and accountability within the EU.%%2 As such, the rule of law®3 not
only serves as a prerequisite for EU membership but also underpins the Union's commitment
to upholding democratic principles and fundamental rights across its territory.®5* Moreover, the

acquis communautaire®®

serves as a fundamental requirement for EU membership, embodying
the accumulated body of EU laws, regulations, and directives that candidate countries must
adopt and implement.®%® Its flexible®®’ scope allows for accommodating diverse levels and
scopes of integration among member states, leading to the emergence of differentiated

668 within the EU framework. By mandating adherence to the acquis,®®® the EU

integration
reinforces its commitment to upholding the rule of law, fostering trust®”® and solidarity®’

among its member states while advancing common objectives and values.
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Thus, the enlargement process®’? for candidate states entails compliance®”® with
rigorous standards encompassing democratic governance principles,t’* legal frameworks,
human rights norms, and economic sustainability, as stipulated by relevant legal instruments
and agreements. In other words, it anchored in the principles of democracy, human rights, and
the rule of law, exemplifies the Union's dedication®’® to fostering cohesion, security, and shared

values among its member states and aspiring candidates.®”

2. Legal Instrument of EU Membership

Article 49 of the TEU serves as a cornerstone for EU enlargement, particularly with
regard the rule of law,%”” embodying the Union's commitment to the expansion of its
membership.878 It outlines the accession process, emphasizing democracy, human rights, and
the rule of law as essential criteria, while promoting stability, prosperity, and cooperation
among nations.%”® The enlargement process involves thorough evaluation of candidate
countries' readiness to adhere to EU standards and obligations, fostering alignment with the
acquis communautaire and encouraging socio-economic reforms.®° This instrument provides
a flexible procedure for EU accession, acknowledging the significant impact new member
states can have on the Union and its members' economic and political dynamics.®8!
Furthermore, Article 49%%2 symbolizes the EU's inclusivity and its vision for a continent united
in diversity, facilitating the integration of diverse cultures, economies, and political systems

into the European project®3,
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The provisions of Article 49 TEU express entire management of the accession process,
emphasizing the role and competences of principal players in the course of the procedure.®%*
Its interpretation can be confused due to its two significant aspects: the sequential division of
the enlargement procedure into supranational and intergovernmental phases, and the lack of a
chronological sequence within the article's paragraphs, potentially leading to varied
interpretations of the accession process.%®° The non-chronological interpretation is supported
by the Rules of Procedure of the EU Parliament, which require Parliament's approval after
negotiations but before the accord's signature, yet the Article remains imperfect as it fails to
fully delineate the EU enlargement process, notably omitting the role of the European

Council %8¢

While the European Council's primary role in the enlargement process isn't explicitly
stated in Article 49 TEU, its authority to make crucial decisions and shape the procedure,
including the establishment of conditionality principles and pre-accession strategies,
underscores its significant impact on EU enlargement.%®” This institution, despite not being
explicitly mentioned in Article 49 TEU, plays a crucial role in initiating negotiations based on
political criteria, supporting Commission opinions during accession, and overseeing candidate

689 in the

states' policies, highlighting a gap in the treaty's coverage.®® The Commission's role
accession process extends beyond issuing opinions, encompassing actions based on mandates
from the European Council and EU Council, formulation of instruments, evaluation of
candidates’ progress, and arrangement of Accession Partnerships. Furthermore, the
Commission's involvement in negotiation processes to establish general positions for member
states, despite not being binding, is often considered crucial, as member states frequently take

its observations into account.?°
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Article 49 TEU®® outlines three key criteria for an applicant state's membership,
including international recognition, geographical location in Europe, and adherence to
fundamental freedoms and the rule of law.%? First of all, none of the country situated in the
European continent encounter a challenge to satisfy the criterion of statehood while the Vatican
City®® may be considered as a sole exception. Secondly, the definition of ‘Europeanness’®® in
the framework of enlargement identifies its complex content in terms of geographical and
socio-cultural approaches. The problem arises in this criterion since the clear definition of the
continent of Europe does not exist.%®® Therefore, legal perspective reacts the question of Europe
with respect to the enlargement law, underlining the membership®® to the Council of Europe®®’
is a key issue to be regarded as a ‘European state’.%%® Thirdly, the political criterion,
particularly, democracy and the rule of law always played a crucial role in the functioning of
enlargement law from its beginning.5®® The remarkable evident can be shown with the fact that
application of Spanish government to the Union was not accepted due to the dictatorial regime
in Spain.’® Furthermore, the significance of protection of human rights, democracy and the
rule of law has been pointed out on a great number of circumstances and pivotal events of the
Community, in the preambles of Treaties, opinions of the organs, several declarations of the
European Council, Commission, Parliament and judgements of the Court. Finally, requirement
of country’s membership in the Council of Europe is regarded as one of the most significant
criteria’® for the accession which has not been mentioned in this Article. The practice showed
that this stipulation has been used in the part of customary law from the onset of enlargement
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rounds. In addition, the Commission’%?

clearly expressed the significance of this criterion on
the way towards the membership of the EU which must be considered and successfully

implemented by the applicant countries.

The important instruments concerning the human rights, particularly, European
Convention on Human Rights (ECHR)* adopted by the Council of Europe, also constitute the
part of criterion for the accession process.’® There are following major principles that guide
the accession process of the EU and play a significant role from the perspective of enlargement
law. First, enlargement must be comprehended as bringing new actors inside the actual
community, it does not mean the establishment of a new entity.’® Second, all the chapters laid

down in the acquis Communautaire’®

must be adequately implemented by the candidate
countries in order to accede to the Union. Third, the conditions of the membership’®” cannot be
detracted from the Treaty text as well as the concept in which the Community is founded. After
several enlargement rounds those three above-mentioned principles have been merged under
the principle of conditionality,”® which is considered as the major element of the Community
method. Conditionality is enforced in the course of the entire admission process and promotes
equitable assessment of the applicants’ efforts towards the membership.’% Despite the fact that
the originating roots of this principle derive from the nature of the Treaties, interestingly, it is
not mentioned in Article 49 TEU which is the main judicial instrument to assist the accession
procedure.”'® The second paragraph’*! of Article 49 TEU clarifies that the enlargement process
does not preclude further treaty modifications beyond the conditions of admission, particularly

addressing technical matters such as adjustments to the allocation of seats within EU bodies.
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The influence of the Article 49 TEU on the Treaty establishing a Constitution for

Europe’*?

signed in 2004 is remarkable for developing its provisions with respect to the
enlargement law. In spite of the fact that the draft of the Constitutional Treaty’*® provided
Article 1-58 by replacing the overall text of Article 49 TEU, it made crucial amendments on
the framework of the instrument. This Treaty enhanced Article 49 TEU, clarifying procedural
aspects of enlargement and incorporating unwritten norms, while also granting national
parliaments a formal role in the process.’** Article 49 TEU offers a foundational framework
for the enlargement process, focusing on the formal application and the signing of the accession

treaty, while omitting other essential steps required for candidate states' membership.’*®

Numerous treaty reforms also enhanced the instrument on the accession provisions
closely connecting it with the fundamental values of the EU which has been established under
the Article 2 TEU."'® Besides this, the Lisbon Treaty contributed to the existing instrument by
granting principles of ‘eligibility’, adopted by European Council. Conditions of eligibility’
referred to primary EU law and Copenhagen criteria and are regarded as one of the mandatory
standards for membership under the political context. The other legal basis of the enlargement
process leading the relations among candidate countries and member states is organized by
Article 217 of the Treaty on the Functioning of the European Union (TFEU)"*® which included
intercourse of association based on mutual rights and obligations, common actions and
particular procedures. In addition, Article 8 TEU™® comprising the particular links with
neighboring states with the purpose of creating a safe space under the principles of prosperity

and good neighborliness, is closely connected with the enlargement law.
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The Lisbon Treaty?° brought substantial changes to enlargement law, strengthening the
legal basis’?! of Article 49 TEU by reinforcing obligations, enhancing citizen engagement,
implementing stricter conditionality, and considering the Union's capacity to integrate new
countries.”? The procedural innovations in Article 49 TEU, which ensure adherence to EU
values, implement European Council conditions, and notify national parliaments and the
European Parliament, stem from the failed Constitutional Treaty.”?® In addition, the instrument
preserved the fundamental values including respect for human dignity, freedom, equality,
human rights (comprising minority rights), democracy and the rule of law’2* mentioned in
Article 2. The widespread presence and protection of values such as pluralism, non-
discrimination, tolerance, solidarity, justice, and sexual equality in member states serve as
crucial examples for candidate countries, compelling them to not only respect but also ensure
these values in order to be considered eligible for membership application’® through
innovation. The European Council formulated the admission conditions in the course of the
intergovernmental negotiations’?® which took place in 2007 introduced a remarkable novelty
to the enlargement law of the EU. It eliminated the article of the Constitutional Treaty
underlying that the EU is open to the European countries which implement and ensure the

defined common values.”?’

The Lisbon Treaty introduced innovations’?® to the EU enlargement procedure,
including requiring countries adhering to Article 2 TEU’? to apply for membership, with the
EU having the ultimate decision, and mandating applicant countries to notify both the European

Parliament and national parliaments upon submitting their requests to join the Union. Under
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the former procedure, national parliaments were notified of third-state applications post-
European Parliament decision, with the Council”® of the EU accepting requests, seeking
Commission opinions, and requiring unanimous action alongside majority parliamentary
approval !, The SEA (1987)"%2 provided the EU parliament with the right of veto power with
regard to any accession by absolute majority. While, if fundamental rights and freedoms are
consistently violated in a candidate country seeking EU accession, the Commission can
recommend halting accession negotiations”? and proposing additional conditions to resume
them. The Council then consults the candidate country and decides by a qualified majority

whether to adopt the recommendation’*.

Article 49 TEU serves as a general framework for guiding candidate countries through
the accession process, dividing it into supranational and intergovernmental stages, despite
criticisms of its inadequacy and the need for additional modifications.”®> However, it lacks
clarity”® on EU organs' actions, notification to parliaments, and accession negotiation norms,
causing confusion in roles and processes during enlargement. To remedy these deficiencies,
enhancing the legal framework governing enlargement requires the supplementation of this

legal instrument with clear procedural guidelines and rules.”®’

3. The Blueprint for European Integration

The European Council's adoption of the three principal criteria during the 1993
Copenhagen conference,”® equally recognized as vital elements’® fulfilling the Treaties,

underscores the fundamental connection between the rule of law, EU integration, and
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membership eligibility.”®® The first criterion requires the applicant countries to foster the

stability of national organs promoting democracy,’*!

the rule of law, human rights, and
protection of minorities.”* The second element includes the importance of proficient operation
of market economy and the ability to overcome the competitive pressure in the Union.”*
Finally, the candidate state must possess the capacity to undertake the commitments of

745 and

accession process such as complying with the objectives of political,"** economic,
monetary union.”® It is significant factor to point out that the establishment of Accession
Partnerships’’ enhanced the wide character of the Copenhagen criteria and altered its overall
nature. Certain Regulations’*® brought the Copenhagen criterions, which previously used to

have political feature,” into the legal field of enlargement law.

The evolution of political criteria for Community membership, primarily influenced by
the Commission's interpretation of Articles 237 EEC and 238 EEC, has transitioned from a
geographical benchmark outlined in the TEC, notably Articles 98 ECSC, 237 EEC, and 205
Euratom.”® During the initial enlargement phase, emerging political criteria, notably minority
rights,” gained prominence in reaction to the expanded Community, originating from
decisions by the European Commission, Council, Parliament, and national parliaments, despite
the foundational milestone of the entity in 1973 lacking a focus on minority protection.”? The
political standards of the enlargement process further have been inserted into the primary law

with the 1997 Amsterdam Treaty.”® Enhancement of political accession conditions is

740 D, DUDLEY, European Union Membership Conditionality, cit.

741 D. DUDLEY, European Union Membership Conditionality, cit.

742 E.M. PALICI DI SUNI, Diritto Costituzionale dei Paesi dell'Unione Europea, seconda edizione, in CEDAM,
2011.

3 E. FAUCOMPRET, J. KONINGS, The Copenhagen Economic Criteria, in Turkish Accession to the EU:
Satisfying the Copenhagen Criteria, 2008.

4 A DUR, C. MOSER, G. SPILKER, The Political Economy of the European Union, in The Review of
International Organizations, 2020.

5 F. AMTENBRINK, C. HERRMANN, R. REPASI, The EU Law of Economic and Monetary Union, Oxford,
2020.

746 C.M. NESTLER, The Architecture of EMU, in The EU Law of Economic and Monetary Union, Oxford, 2020.
47 E. IANKOVA, Business, Government, and EU Accession: Strategic Partnership and Conflict, in Lexington
Books, 2009.

748 Council Regulation (EC) on Assistance to the Applicant States in the Framework of the Pre-Accession Strategy,
and in particular on the Establishment of Accession Partnerships, No 622/98, 16 March 1998.

749 C. KOLLIAS, P. MESSIS, Are Candidate Countries Converging with the EU in Terms of the Copenhagen
Political Criteria?, in European Politics and Society, 2022.

50 R, JANSE, The Evolution of the Political Criteria, cit.

51 E. PALICI DI SUNI, The European Union Between Official and Minority Languages, in Europdisches
Minderheitenrecht, Festschrift flir Professor Gilbert Gornig, Facultas Nomos, 2023.

52 G, SASSE, EU Conditionality and Minority Rights: Translating the Copenhagen Criterion into Policy, 2005.
53 P, NIKOLOVA, Negotiating for EU Membership, cit.

73



exclusively analyzed from various perspectives on the bases of legal instruments. Article 21
TEU’>* emphasizes that the foundation, evolution and, particularly, enlargement of the Union
have been stimulated and ensured under the principles of human rights, the rule of law and
democracy. In addition, it is evident that the requirements of the political admission process
shall be in line with the Article 2 TEU”® which demands the respect for fundamental values

such as democracy, the rule of law, human rights.

The current Copenhagen criteria for accession to the European Union are compared to
past enlargement requirements, revealing that they have been strengthened and consolidated
based on the Union's previous experiences with enlargement.”® The economic status of
applicant countries has historically been evaluated during enlargement rounds, exemplified by
France's veto’’ of the UK's entry into the Community due to concerns about the compatibility
of its economic situation with the standards of the common market. Likewise, economic
situation of Greece, Portugal and Spain’® has been broadly negotiated during the admission
process for membership. In addition, the acquis communautaire”® has been applied for the first
time in the Hague Conference of the Heads of State which take place in 1969 while tackling
the application of the UK, Denmark, Ireland and Norway.

The innovation’® of the Copenhagen benchmarks in the EU enlargement process arose
from moderate constitutionalization’®* and the introduction of new dimensions, providing
specific measures to prepare candidate states for membership, in contrast to the broader
principles outlined in Article 49 TEU. The EU's legal order has advanced through ongoing

regulation of enlargement commitments, including additional rules from the 1995 Madrid
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European Council emphasizing the need for candidate states to reform governmental and
judicial frameworks for successful integration.”®? The European Council in Helsinki in 1999
underscored the significance of a 'good neighbor'’®® benchmark in accession requirements to
prevent disputes within the EU's territory, highlighting the involvement of applicant states in
collaboration and good neighborliness as a crucial factor for membership. The Copenhagen
criteria, pivotal in the European integration process, with references to democratic frameworks
and human rights evident in the Treaty establishing the ECSC, yet despite numerous related

instruments, the explicit scope and function remain challenging to elucidate.”®*

The Commission’®® evaluates democracy, rule of law, human rights, minority
protection, civil, political, economic, and social rights, as well as compliance with international
agreements, human trafficking, and freedom of speech under the political Copenhagen
criteria.’®® It employs economic criteria, including GDP progress, inflation, government budget
balance, unemployment, and foreign debt, to evaluate applicant countries' economic status for
EU membership. Additionally, assessments’®’ consider the capability of overcoming
competitive pressures and market forces,’® focusing on infrastructural aspects and
telecommunications networks to ensure alignment with EU standards. The Copenhagen
principles, foundational to EU enlargement and integration, are deemed ineffective due to the
EU's lack of response to candidate states' inadequate implementation of accession conditions
and the unclear definition of key terms such as ‘functioning market economy'’®® and
'democracy’.”’® Despite efforts through treaties, legislation, and measures to enhance various
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aspects of the acquis, the criteria remain inexplicable and cover wide-ranging spheres, leading
to incoherence in assessing candidate progress towards meeting membership conditions.”’*
Understanding the broad and nuanced significance of the Copenhagen criteria is crucial, as
their fuzziness’’? complicates the accession process for applicant countries. Clear and precise
definition of terms within the criteria, particularly regarding economic and political stipulations
such as democracy and the rule of law, is essential to streamline the accession process and

eliminate confusion for both applicant states and the EU.
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The European Commission’’® initially invoked Article 2 TEU in assessing Serbia's EU

accession eligibility, although it primarily relied on the Copenhagen criteria and the
Stabilization and Association Process in its evaluation. Notably, in its evaluations,’™*
democracy and the rule of law have been accentuated, with less explicit reference to
fundamental rights, a trend highlighted in the 2016 report on Turkey's potential accession.’”
This approach’’® underscores the interconnectedness between the Copenhagen criteria and
Article 2 TEU, both centered on evaluating a state's adherence to democratic principles.”””
According to the Copenhagen criteria, democratic governance entails a distinct separation of

powers, inclusive legislative processes, stakeholder engagement, and parliamentary oversight.
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Recent rulings’’® from the ECJ further support this correlation, suggesting that the Copenhagen

criteria offer valuable insights into interpreting the principles enshrined in Article 2 TEU.
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The Copenhagen criteria, demonstrated by various Commission Opinions
Communications,’®® provide substantive benchmarks that candidate countries have actively
pursued to align their institutions with EU standards and secure membership’l. While
rigorously applied during the accession process, their enforcement tends to wane once a
country becomes a member’8, Pre-accession democracy conditionality does not eliminate the
possibility of post-accession backlash, as the Copenhagen criteria are only applicable during
accession and cease to have relevance once a country becomes a member of the Union’®?,
Interestingly, the Copenhagen criteria, while not directly enforceable against Member States
post-accession, serve to concretize the principles of democracy outlined in Article 2 TEU and
can potentially be imposed on Member States through this provision, particularly focusing on

parliamentary democracy, checks and balances, and electoral integrity. 84

4. The Rule of Law as a Pillar of EU Enlargement

The rule of law® stands as a fundamental pillar within the Union,® constituting a non-
negotiable membership condition’®’ for aspiring countries.”®® Central to the EU's ethos, the rule

of law ensures that all member states adhere to a set of principles’® aimed at guaranteeing
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justice, fairness, and accountability within their legal systems.”®® This commitment is integral
to fostering trust’®! and cohesion among member states, as it creates a level playing field for
economic cooperation, trade, and political collaboration. By upholding the rule of law,”®? the
EU ensures that its members maintain democratic governance,’® respect human rights,”** and

operate transparently, thus safeguarding the values upon which the Union was founded.’®®

Moreover, the rule of law plays a crucial role” in advancing the process of EU
integration,”’ providing a framework for resolving disputes and conflicts, promoting stability,
and enhancing the effectiveness of EU institutions. By ensuring that member states abide by
common legal standards,’®® the rule of law’®® fosters mutual understanding and solidarity

among diverse nations, facilitating deeper integration8®

and cooperation in the crucial areas.
Furthermore, adherence to the rule of law strengthens the EU's credibility on the global stage,
reinforcing its position as a beacon of democracy, human rights, and the rule of law.2% As the

802

EU continues to expand and evolve, the rule of law remains indispensable® in preserving the

Union's unity, legitimacy, and ability to address shared challenges collectively.8%

The general view to the history of the rule of law under the framework of the
establishing Treaties describe the fact that the principle has not been protected in terms of
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supranationalism and independence of the court.2%* After 1986, the ECJ recognized the EU as
a "community based on the rule of law," highlighting the court's role in upholding this principle
while interpreting and applying the Treaty and related regulations.®®® The Treaties include
fundamental values®® in membership requirements to prevent undermining the legitimacy of
EU decision-making, as disrespect for the rule of law®"” can distort the EU legal order and

erode mutual trust®®® among member states.®%°

810 ynder

Its essence guides member states and shapes eligibility criteria for applicants
Article 2 TEU,®! prompting detailed examination by the Commission to reinforce these
foundational values within EU customary law. It has evolved within the framework of a
continuously developing pre-accession strategy and is underscored as a founding principle of
the EU in the preamble of the EUCFR.8? Meanwhile, Article 21 TEU®® states that this
principle encourages the respective establishment, enhancement, and enlargement of the EU.8%4
Article 3 TEU8 provides that candidate states must adhere to the rule of law as well as actively
promote and ensure its presence. Whereas Article 13 TEU®® restates the necessity of protecting
and promoting the widely determined EU values among the EU organs, reiterating their main

tasks and objectives to ensure the rule of law. Article 4 TEU®!" emphasizes the necessity of
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sincere cooperation®*® among member states to achieve the EU's objectives, requiring not only

constitutional efforts but also support for the effective promotion of EU values.

A three-phase dialogue has been introduced to protect the rule of law within the EU,
starting with an opinion, followed by a recommendation, and potentially culminating in Article

7 TEU mechanisms®®

if necessary, notably shaping EU values, especially within the
enlargement policy framework.%2° The principle of the rule of law, as outlined within the TEU,
serves as both an establishing value of the EU and a criterion for membership, guiding the
objectives of EU organs and delineating specific parameters for applicant countries.? Member
states urged the Commission to elaborate on the content of Article 2 TEU,%?? which outlines
fundamental values integral to EU membership and has evolved within the context of the pre-
accession strategy, further emphasized as a founding principle in the Preamble of the
CFREU.®2 Meanwhile, Article 21 TEU® states that this principle encourages the respective
establishment, enhancement, and enlargement of the EU. Treaties include fundamental values
in membership requirements to safeguard the legitimacy of EU decision-making and prevent
disruptions to the EU legal order, which could erode trust among member states. Article 3
TEU®% provides that candidate states must adhere to the rule of law as well as actively promote
and ensure its presence. Whereas Article 13 TEU®? restates the necessity of protecting and
promoting the widely determined EU values among the EU organs, reiterating their main tasks
and objectives to ensure the rule of law.%?” Article 4 TEU emphasizes sincere cooperation®?®

among member states to effectively implement EU tasks and prevent measures that could
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undermine EU objectives, requiring both constitutional efforts and support for the EU's

promotion of its values.

The link between EU pre-accession conditionality and accession commitments, as
outlined in Article 49 TEU and its association with Article 2 TEU, is crucial for upholding the
rule of law in candidate states and shaping EU foreign relations and enlargement policy.®?° The
EU has gradually outlined specific requirements for the rule of law, especially concerning
judicial institutions, incorporating internal references like Articles 2, 7, and 10 of the TEU and
Articles 47-50 of the CFREU, as well as external references such as the United Nations and
the Council of Europe.®%° Chapter 23 of the acquis communautaire outlines requirements for
the rule of law, focusing on judicial independence, professionalism, impartiality, and
efficiency, with the EU and its member states overseeing implementation and addressing gaps
through mechanisms like those established by the ECJ to safeguard EU interests®!. The EU
utilizes ECJ case law to support rule of law observance, define accession standards, and
establish collective principles for domestic judicial systems, with specific judgments on

judicial independence®? and fairness playing a significant role in accession negotiations.%3®

The rule of law's evolution within the Copenhagen criteria and EU enlargement
policy®** underscores its growing significance in candidate states' attainment of membership,
promoting reforms across various domains to align with EU standards and transpose the EU
acquis into national systems. The EU's enlargement policy emphasizes the centrality of the rule
of law, shaping membership conditions®*® and influencing areas such as judiciary, corruption,
and fundamental freedoms for candidate states. EU membership mandates adherence to the
rule of law, fostering economic prosperity and democracy in candidate countries, yet reforms

for accession may inadvertently undermine the establishment of legitimate law in transitional
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democracies®®®

. Compliance with EU values, especially the rule of law, is crucial both pre- and
post-accession, as highlighted by the Conditionality Regulation of December 2020, enabling

the withholding of funds from Member States in violation.®%’

The EU’s identity®® is deeply intertwined with upholding the rule of law, which serves
as a fundamental condition for membership, alongside other democratic values and standards.
Ensuring compliance with this principle among member states necessitates robust enforcement
mechanisms, highlighting its critical importance within the EU framework.8® However,
challenges arise in enforcing rule of law breaches, often due to political considerations within
the Commission regarding national governments' positions, casting doubt on the conditions for
membership®4. Suggestions for a more significant role for the ECJ have surfaced, as the
Council's reliance on collective action sometimes undermines the benefits for individual
governments, leading to proposals such as the systemic infringement procedured,
Nevertheless, the EU faces difficulties in securing compliance with Court rulings from resistant
governments, raising pertinent questions about enforcement mechanisms in the absence of

coercion instruments.842

The efficacy of ensuring compliance with the rule of law hinges significantly on the
fear of punishment,®2 which is contingent upon both the tangible capacity for enforcement and
the willingness of authorities to take action. This establishes a dynamic equilibrium wherein
enforcement mechanisms autonomously uphold the foundational principles of democracy and
the rule of law®**, The EU's new rule of law spending®*® conditionality, linked to mechanisms
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such as the Rule of Law Conditionality Mechanism, offers potent deterrence through financial
sanctions and fund withholding, subject to proactive EU engagement and member states'
conditions®®. Financially driven enforcement mechanisms, like sanctions and fund
withholding, have shown effectiveness, but their credibility may differ based on member states'

reliance on EU funds and their willingness to comply .8’

The EU considers the rule of law a core value, prioritizing its reinforcement in external
actions, as delineated in the Treaty of Lisbon.8# In greater detail, both Article 21 (within Title
V, Chapter 1 on the Union's External Action)*° as well as the principles including the rule of
law which stimulated the foundation of the Union and targeted to promote its values on a global
scale, ruled the EU’s international obligation. Moreover, under Article 21, 2 (b), the Union is
devoted to actively cooperating in the areas of integration and underpinning democracy, the
rule of law, human rights,%° and the principles of international law®®. The rule of law
significantly shapes legal development in the EU and is a crucial aspect of assessing the
progress of Western Balkan countries towards EU accession, as highlighted in the 2020
Communication on EU enlargement policy.®? The rule of law's inclusion in the political
criterion raises questions about its adequacy in recent enlargement phases with assessments
indicating its function faces excessively limited interpretation alongside democracy, human
rights, and minority protection.®® It significantly influences the Copenhagen criteria®* and the

EU's absorption capacity®®® for new member states, emphasizing the importance of structural
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reforms to enhance decision-making effectiveness and optimize administrative and judicial

capabilities for efficient functioning.

Recent ECJ rulings®®

emphasized the importance of the rule of law principle within the
Copenhagen criteria, notably seen in the rejection of Hungary and Poland's appeals against
Regulation No. 2020/20922, reaffirming by the judges in Kirchberg that the requirement for
member states to adhere to Article 2 of the TEU. Respecting the rule of law requirements®®’
throughout European integration, is essential for endorsing rights derived from EU instruments
and plays a significant role in implementing the Copenhagen criteria. The EU Court's decisions
on Regulation No. 2020/20922 underscore the strong correlation between the rule of law and
economic considerations, particularly in safeguarding the Union's budget when rule of law
principles are violated.®%® In its rulings regarding the conditionality regulation, The Court
affirmed that the rule of law serves as the basis for a conditionality mechanism under Article
322(1)(a) of the TFEU.®® The Court's rulings establish the extensive scope of the rule of law,
fostering confidence and promoting mutual recognition and cooperation across various EU
areas, including the AFSJ and interactions between the Commission, national competition
authorities, and national judges regarding the enforcement of Articles 101 and 102 of the
TFEU.8%

Similarly, in the case of Asociatia ‘Forumul Judecitorilor din Romania’ %! the

judgment issued on the 18" of May 2021, highlighted the diminished significance of
differentiating between the economic criterion and the acquis communautaire in relation to the
rule of law.8% Reciprocal trust among member states ensures that decisions and practices

uphold the rule of law, aligning the functioning of the internal market and the area of freedom,
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security, and justice,®?

which also impacts candidate countries seeking accession. Thus, it has
become a distinct benchmark alongside democracy and, added novel chapters to the acquis,
increasing the total from 31 to 35, focusing on judiciary and fundamental rights (Chapter 23)

and justice, freedom, and security (Chapter 24).8%4

The question of Ukraine's candidacy®®® for EU membership highlights dilemmas in the
enlargement framework, particularly in comparison to the challenges faced by Western Balkan
states aspiring for accession for over two decades. Interestingly, the acknowledgment of
candidate status for Ukraine and Moldova®® appears to indicate a shift back to a more
traditional approach, where a thorough assessment of the rule of law and conditionality is not
necessarily mandatory during the pre-candidate phase. In the case of Ukraine, this phase,
known as the fast-track procedure,®®’ was essentially skipped, leading to a relatively soft
evaluation of the rule of law principles prior to accession, in contrast to the process followed
for the Western Balkans. Emphasis on maintaining equilibrium amidst Ukraine's swift process
highlights the need for measures like sanctions or negotiation suspensions if rule of law is

disregarded.®68

The EU's goal-centered approach to rule of law reform in candidate countries,
prioritizing specific outcomes over abstract principles, poses challenges for EU accession
decisions.®®® Rule of law evaluations®”® often focusses on short-term factors and official
reforms, overlooking deeper and long-term effects. To comprehensively assess rule of law, it's
crucial to consider both effectiveness and impact, including unplanned changes and citizen

trust-building®”* in transitioning countries, especially those recovering from conflicts such as
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the Western Balkans. Rule of law assessments should not only examine legal aspects but also

delve into sociological and political elements,8’

recognizing the multifaceted nature of the
issues and the potential for change from various sources, including policy updates and other

influential factors.

A comprehensive approach, embracing interdisciplinary collaboration and a broader
perspective, is essential for effectively upholding the rule of law, addressing practical
challenges, non-state norms' interaction with the law, and redefining legal supremacy.®”® Legal
and judicial reforms often overshadow broader societal connections in enforcing the rule of
law in fragile regions, with international donors similarly prioritizing legal aspects over
comprehensive approaches.®”* Experts' frustration grows when traditional rule of law efforts
fail against authoritarian leaders exploiting legal systems, detaining dissidents, prompting
skepticism among political leaders and emphasizing the need for a deeper commitment and
understanding for true effectiveness.®”® Rule of law reformers often adopt a mechanistic
approach, aiming to construct the rule of law in deficient regions by replicating structures from
established countries, despite its limitations.8’® Critics prompt reformers to adopt a flexible
approach, viewing the rule of law as an adaptable objective rather than a rigid blueprint,

emphasizing its role as a check on authority to prevent arbitrary power.8”’

The EU's annual Progress Reports on political criteria and acquis divisions have been
instrumental in guiding judicial reform®® in Eastern European countries, leading to the
implementation of vital regulations for modern state governance. Differentiating between
genuine judicial reform and superficial changes is challenging, with newly adopted laws often

requiring further revisions due to initial drafting deficiencies®”®. Managing the impact of
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foreign actors is crucial for upholding the rule of law in new member states across five key
areas of legal accountability, ensuring an autonomous and effective justice system. Legal
accountability in new member states relies on five vital areas - institutional, managerial, legal,
societal, and professional - necessitating management of foreign actors to maintain an effective
justice system that safeguards legal standards, individual rights, societal demands, and judicial
professionals' integrity.%8° The example of Latin America shows that despite notable
institutional reforms in legal administration, achieving true justice and upholding the rule of
law remain challenging, highlighting significant shortcomings even with improved court
systems and case distribution.®®" Assessment of candidate states' accession overlooks rule of
law challenges, necessitating equal attention to managerial structures and courts, linking
evaluations to corruption, and examining practices like "telephone justice” for a more precise

evaluation.88

The significance of the rule of law in the conditionality policy has steadily evolved®?
since its introduction into the EU enlargement policy, ultimately assuming a pivotal role in the
accession process. The analysis on the Europeanization process of the CEE®* countries assist
to comprehend various approaches regarding the promotion of the rule of law withing the
Copenhagen political accession criteria. The findings show that that when it comes to the
accession process of the Western Balkans, the Union has moved beyond accepting mere
symbolic reforms and now aims to exert more proactive influence to bring about tangible

change.®®

The EU accession process faces internal challenges such as the rule of law and
absorption capacity criteria, with conditionality shifting towards meeting specific
requirements, weakening conditions for aspiring countries and raising EU credibility
concerns®®. Clear obligations for both candidate countries and the EU are crucial for a fair

European integration process, with the rule of law principle in enlargement policy gaining
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importance, demonstrated through the Copenhagen criteria and accession instruments.
Candidate states' membership progress now relies heavily on their fulfilment of reforms in
areas such as the economy, democracy, human rights, good governance, and the rule of law, as
they work to align with EU standards and legislation.%8’

The enlargement process demands evolving membership conditions, emphasizing the
need for enhanced EU cooperation, particularly in criminal justice and financial affairs. The
EU's credibility in upholding the rule of law is crucial in both pre-accession and post-accession
phases, requiring stronger mechanisms and addressing deficiencies within EU institutions in
terms of the rule of law perspective.®8® The process also requires internalization of norms,
however, internal rule of law challenges have hindered effective promotion in the Western
Balkans, raising doubts about EU credibility®® in driving transformation. In addition, EU
dynamics, member states' roles, domestic complexities, and national interests play significant
roles in decision-making during the enlargement process, going beyond rule of law

conditionality.

The European perspective on Western Balkans enlargement faces triple challenges:
weakened conditionality, loss of credibility, and increased costs for domestic political actors,
compounded by enduring nationalist divisions, unmet EU accession expectations, and a
perception of the EU as bureaucratic.8% The Western Balkans®®? face higher adaptation costs
amid an uncertain path to EU membership, highlighting the need for the EU to prioritize rule
of law conditionality, mitigate bilateral issues, and bolster internal credibility. Rule of law
reforms should be ongoing processes, and both EU and Western Balkan countries need to
commit to upholding these values for successful integration.®%® The interconnection between

internal and external rule of law is crucial, with the EU's credibility impacting its global
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leadership role, underscoring the need to comprehensively address rule of law issues for

European integration and global influence.®%

5. The Role of Acquis Communautaire in EU Accession Negotiations

895

The acquis communautaire,®® often regarded®® as the accumulated body of EU laws

and regulations, represents a cornerstone of the membership conditions®’ for aspiring countries

900 stands

seeking to join the EU.8% Within this comprehensive framework,%° the rule of law
as a linchpin, embodying principles® that are essential for the functioning of a democratic
society and ensuring the integrity of the EU integration process.®®? While the acquis®® is
applied, upholding the rule of law entails adherence®® to fundamental values®® such as
legality, accountability, and the independence of the judiciary.®®® Furthermore, the rule of law
within the acquis communautaire necessitates the establishment of robust legal frameworks®"’

and institutions capable of safeguarding citizens' rights and freedoms,®® as well as ensuring
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effective enforcement mechanisms.®®® Compliance with these standards®°

not only fosters
democratic governance within the applicant states®*! but also serves as a catalyst for promoting
trust, solidarity, and mutual respect among EU members. By promoting the rule of law®!2 as a
core tenet of the acquis communautaire, the EU not only reinforces its commitment®®? to
democratic principles®* but also strengthens the foundations upon which further integration®*®
and cooperation among member states can thrive, ultimately advancing the collective

prosperity and stability of the Union as a whole.%!®

The EU's acquis communautaire®'’ has adapted to accommodate diverse levels and
scopes of integration among member states,®*® leading to the emergence of differentiated
integration as a vital strategy to prevent impasses in the integration process.®*® During
accession negotiations, the EU requires candidate countries to adopt the acquis but allows for
transitional arrangements granting exemptions from certain obligations or rights of
membership for a specified period.®?° Flexibility in EU integration typically involves opt-outs
from new treaty provisions rather than from the existing acquis, effectively blocking pathways
for flexible disintegration.®?! Significantly, integration model within the EU must adhere to the

principles of openness, transparency, and compliance with the acquis communautaire, ensuring
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that it maintains alignment with EU policy objectives.®?? Full adoption of the acquis at
accession, especially in non-consolidated democracies, may result in shallow
institutionalization and post-accession gaps without effective use of temporal differentiation
strategies.®?3

Acquis Communautaire®®* serves as a comprehensive compilation®® of EU laws,
treaties, directives, regulations, decisions, declarations, resolutions, international
agreements,®?® and European Court judgments dating back to 1958.927 It further comprises the

governments’ actions in the field of justice and home affairs,%?

particularly, freedom, justice
and security as well as the CFSP®2° exempting decisions of enhanced cooperation regulations.
The changes in the new treaties do not appear to negatively impact the acquis communautaire,
preserving the competences already acquired and exercised by the EU, thereby consolidating
the common heritage of European integration.®®® Importantly, Lisbon Treaty abolished the
differentiation between the acquis of the EC and that of the EU, with the former encompassing

the original EU pillar and the latter extending to the areas of JHA and CFSP.%%

The judicial definition of the acquis encompasses treaties, secondary legislation,
judicial decisions, non-binding acts, and fundamental constitutional norms, including direct
and indirect effect, supremacy, identical interpretation, equality, non-discrimination, efficient
national measures, and fundamental freedoms established by the EU Court.*®? The term

‘acquis’ commonly denotes the entirety of EU law, reflecting the legal heritage of the
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Community and encompassing general instruments,3

judicial precedents, and legal
foundations, emphasizing the significance of precise definitions for a thorough understanding
of objectives, characteristics, and responsibilities. Acquis communautaire derives from French
language, ’acquis’ signifies ‘reached’, ‘that has been obtained/achieved’ and ‘communautaire’
means ‘of the community’.%3* Interestingly, the term of acquis when translated to the different

languages reveals various semantic meanings.®®

Meanwhile, the notion of acquis
communautaire stands for ‘Community Patrimony’ which is arduous to translate since it may
not have the precise expression in other languages. The term used to describe the legal and
social achievements of the Community, is a paramount example of a lexical borrowing in
various European languages.®*® Therefore, the legal instruments refer its term as ‘acquis
communautaire’ even in English leaving it remaining as untranslated phrase.®’ Distinctive

definitions uncover a remarkable broadness of judicial determination which create a crucial

obstacle®® to deal with the elementary issue associated with acquis Communautaire.

The concept of the acquis is recognized as dynamic and evolving alongside the Union's
progress, while the term ‘communautaire’, inherently linked to ‘Community’, prompts
consideration regarding its relevance due to the absence of the former European
communities.®*® The term's primary significance lies in emphasizing legal methods, system,
and historical essence®® rather than symbolizing the Community itself, as defined by the
European Commission as integral to EU membership.®*! The dynamic evolution of the acquis,

impacting legal, social, historical, and political domains, underscores its essential role in
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upholding the rule of law®? by continuously adapting its objectives and enforcement

mechanisms internally and externally.

Its dynamic character necessitates that all models of integration with third-party
countries, must incorporate mechanisms for adapting to future amendments of EU law.**® The
acquis functions as a powerful tool externally, encouraging third countries®** to adopt EU
values and norms while enhancing political and economic ties through measures like candidate
state status, customs union establishment and access to the internal market. Its concept, closely
tied to the EU legal order, is simultaneously considered one of the least well-defined and most

rigorously enforced aspects of European integration,®*

strategically utilized by the EU to
bolster internal legal and political cohesion while furthering external policy objectives.
Additionally, rulings in Opinions®*® 1/91, 1/92, and 1/09 set criteria for agreements extending
the EU acquis to third countries, ensuring safeguards were included to maintain the EU's

autonomy and prevent dilution of its political project.%’

The EU legal order®® is constantly evolving due to internal and external constraints,
such as the need for economic growth within the EU and the promotion of security and political
stability along its borders. This drives the EU to adapt its legal framework and actively promote
the rule of law,*° leading to ambiguity surrounding the concept of the acquis. The changing
nature of the acquis®° is crucial for EU external actions, including the accession process,

partnerships, and collaborations. Applying the acquis during the accession process signifies the
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incorporation of the entire EU legal heritage, encompassing sectoral acquis, common
principles, and ECJ rulings. In addition, European Neighborhood Policy (ENP)®*! stimulates
the countries to respect the fundamental values of the EU while adopting the broad extent of
the acquis communautaire®? for achieving the access to the markets of goods, services and
capital. Thus, the ambiguity of the acquis is characterized due to the vigorous activity and the

progress of the whole EU legal order.®3

954

The primary aim of the acquis®™* is to prompt applicant countries®™® to attain the

necessary levels of legal, economic, and political alignment with the EU, both internally and

externally, by fostering democratic principles and rule of law®®

as well as aiding in the
mitigation of competitive economic pressures within the Union.%” The acquis in EU external
agreements comprises two distinct categories:®® one involving shared values, international
norms, and non-discrimination principles aimed at fostering reciprocal relations, and the other
encompassing specific areas like competition law, customs, intellectual property, and standards
mentioned directly in the texts of these agreements. The third countries are obliged to adopt
these elements to obtain targets of the agreements such as access to the EU internal market,

foundation of customs union, establishing an enhanced sectorial cooperation with the EU.%°

It is still regarded as a vague and undefined concept in the EU legal order since the
establishing treaties and secondary legislation of the EU as well as case law of the ECJ fail to
interpret comprehensible and lucid description of the acquis Communautaire.®® The legal
analytical perspective indicates that Article 2 TEU acknowledges the acquis as a goal of the

EU, while Article 3 TEU underscores its significance as a foundation of the EU and its
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organizational structure, with Article 43 TEU emphasizing that enhanced cooperation
provisions do not impact the concept of the acquis.®®! Protocol N7 on the application of the
principles of subsidiary and proportionality annexed to the TEC by Amsterdam Treaty, being
clearer and more precise than all previous texts in this vague field,%? empathizes that the
common provisions of the objectives of the Treaty must be respected by preserving entire
acquis communautaire. Meanwhile, Declaration No. 512 regarding Article 10 TEU points out
that Amsterdam Treaty liquidates no longer valid provisions of the TEC and those actions do
not impact the acquis. In the EU Glossary, the acquis is described as the legal framework
comprising shared rights and obligations that unite all member states within the EU,

representing common rights and duties for EU members.%4

Article 49 TEU neglects to emphasize the necessity of fully meeting acquis criteria for
accession, reflecting the EU's overall vagueness and silence regarding its general notion, which
is more adequately addressed in documents associated with enlargement processes.®®® The
2002 Strategy on Accession®® and the EU Constitutional Treaty equate the acquis
communautaire with the EU legal order, however scholars conclude that it represents a broader
concept extending beyond mere legislation, encompassing political, social, and historical

dimensions.

The European Commission's Opinion®’ on Greece's admission in 1979 underscored the
importance of a candidate country's absolute implementation of agreements and political
targets to strengthen institutions, highlighting the association of the notion of acquis. Amid the

EU constitutional reform and Eastern enlargement round, the acquis has been noted to represent
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homogeneity, with the Laeken Declaration®® underscoring its pivotal role”™” in reshaping the
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division of competences between EU institutions and member states. Meanwhile, the EU

970

Constitutional Treaty”" acknowledged the necessity to promote the persistence and durability

of the Community acquis.

Acquis of the Community encompassed the contents, norms, standards, political goals
of the Treaties, certain adopted legislations and jurisprudence of the ECJ and international
accords among member states concerning to the activities in the EU.°"* One can also encounter
with the term of acquis in the area of international accords of the EU, especially, in certain
stabilization agreements®’? made with Balkan countries. The European Court®”® expanded the
scope of the acquis through its rulings in joined cases 80 and 81/77 Commissionaires et
Ramel,®* highlighting its role as a tool of the EU in promoting market integration. Moreover,
European law doctrine interprets the acquis as a frame of legal rules, court decisions, doctrinal
notions, recommendations, regulations®” etc. adopted by the EU institutions, which must be
unconditionally recognized by candidates for admission. Thus, the EU organs have not
explicitly defined the scope of the acquis, which must be fully adhered to by both member
states and applicant countries, with its concept continuously evolving and encompassing more

than just EU law during accession negotiations.

The ambiguous nature®’® and flexible®”” scope of the acquis, influenced by both EU
member states and third countries as well as the intended application, present challenges in its
enforcement, which can be attributed to two primary dimensions. The enforcement of the
variable characteristics of the acquis involves two dimensions: internal application by existing
member states to ensure consistent advancement and adherence to the EU's legal foundation,®’

and external enforcement through agreements between the EU and applicant states or third
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countries.®”® The application of the acquis communautaire varies internally and externally,®

with the external dimension aiming to achieve EU external policy objectives towards third
countries and facilitate economic, political, and legal reforms in aspiring partner nations. The
concept of accession acquis constitutes essential part of legal and political classification with
its various character and extent.%®? It is one of the inherent components of the Copenhagen
criteria which stipulates the capacity to undertake the commitments of accession process such

as fulfilling the objectives of political, economic, and monetary union.%?2

The accession acquis, also known as the ‘Union acquis', encompasses the EU's three
pillars, comprising current and potential rights, political aims, and reflecting the status of the
accession process, including norms, judicial decisions, and external policy objectives.®®
Pursuantly, the applicant states®® are obliged to promote efficient enforcement of the accession
acquis by implementing adequate reforms on their respective institutional and judicial organs.
In addition, Article 49 TEU is now considered an essential component of the EU acquis, while
the legal basis prioritizes political considerations over the recognition of the entire acquis by

applicant states. %%

The accession criterion encompasses current and future EU obligations outlined in Acts
of Accession, evolving with each enlargement round, and differing between pre-accession®®
and full accession stages, with the former aimed at preparing applicant countries gradually for
meeting the Copenhagen criteria.®®’ The required stipulations, priorities and objectives have
been pointed out in each applicant country’s Accession Partnership®®. Implementation of the

acquis communautaire in candidate countries prior to accession has been a question of
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bureaucratic problems rather than of political veto maneuvers.® In the pre-accession phase,
the general scope of the accession acquis may vary among aspiring countries due to differences

in their capacity and preparedness to adopt the acquis Communautaire.%*

The consideration of economic, political, and legal readiness in the adoption of the
acquis, with the mandatory inclusion of fundamental and full judicial acquis, reflects a
commitment to upholding the rule of law within candidate states' integration processes into the
EU.**! In addition, new member states must join the conventions and instruments as well as
endorse the objectives of two intergovernmental pillars®®2 and actively take part in the fields of
the CFSP and the JHA.%®® New member states®** must adhere to all EU agreements and adopt
political goals for closer union among citizens, while also abiding by decisions made by
member states' representatives. During the accession process, countries are required to formally
accept the entire acquis communautaire,*®® including EU soft law, although exceptions may be
granted by the EU during negotiations provided, they do not compromise fundamental treaty

principles.
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CHAPTER 3: EU INSTITUTIONS IN A CHANGING
LANDSCAPE AS A CONSEQUENCE OF ENLARGEMENT
PROCESS

1. Background and Context

The EU enlargement process®® has catalysed substantial reforms within the political
and judicial frameworks of the Union, aimed at addressing the challenges accompanying its
expansion and enhancing the efficacy of existing and prospective member states.®®” These
reforms®® have been driven by the imperative to uphold the rule of law and EU values
delineated in Article 2 of the TEU,*® facilitating the EU's ability to operate effectively amidst
both widening and deepening dynamics. The accession of new member states has spurred
institutional evolution within the EU, prompting a series of reforms aimed at accommodating
growing political diversity and complexity while upholding democracy, rule of law, and respect
for human rights.1°® Treaties such as the Treaty of Amsterdam, Treaty of Nice, and the
Constitutional Treaty emphasized the necessity of adapting institutions to maintain coherence
and legitimacy amidst the Union's expansion.%! Meanwhile, the Lisbon Treaty marked a
pivotal moment in EU institutional evolution, introducing measures aimed at enhancing
decision-making processes and reinforcing the rule of law.'%? Through mechanisms such as
the ordinary legislative procedure and qualified majority voting, it sought to rebalance power
dynamics and elevate the role of the European Parliament,'% fostering a more equitable and
legally robust framework aligned with fundamental EU values and principles.

The EU’s steadfast commitment to upholding the rule of law'%% within its institutional

framework was exemplified by its rigorous scrutiny and monitoring mechanisms, particularly
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in the context of enlargement. Candidate and newly admitted member states were subjected to
thorough examination to ensure adherence to democratic principles and judicial
independence.%® Concurrently, significant reforms!®® were implemented within key EU
institutions, including the Council, European Commission, European Parliament, and the
European Court of Justice,’%°” aimed at accommodating the challenges of enlargement while
reinforcing accountability, representation, and efficiency. These concerted efforts bolstered the
foundation of the rule of law and promoted legal coherence and democratic values'®%®
throughout the expanding Union, thereby enhancing its unity and resilience on the global stage.

2. Enlargement Adaptations on the EU Institutional Dynamics

The necessity for substantial changes'®® in the institutional structure of the EU, as
highlighted during intergovernmental conferences,*?'® underscored the importance of the rule
of law in European integration. The Treaty of Amsterdam,®*! Treaty of Nice,%'? and the failed
Constitutional Treaty*?'® demonstrated a recognition that effective governance within the EU
requires a robust adherence to legal principles.’®* It required a substantial change in the
institutional structure®®® of the EU since the system entirely was poorly equipped to tackle

with the increased number of players'®® and the more various range of interests. Therefore,
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enlargement is not merely a procedural matter but a complex process necessitating adherence

to the acquis communautaire®t’

and development of management capacities, both of which are
underpinned by the rule of law.11® Upholding the rule of law!°'® ensures that the EU's decision-
making rules and organizational practices remain coherent and effective in the face of

increasing diversity and complexity among member states.02°

The assessment of the EU's legislation production®? before and after 2004-2007
enlargements reflected the Union's commitment to upholding the rule of law, demonstrating its
flexibility to accommodate increasing political diversity and member states.'%2? Despite the
influx of new actors, the EU's decision-making process'?® remained robust, ensuring the
continuity of its legal framework and integration efforts. Enlargement has not significantly
altered the quantity or quality of legislative output,®?* underscoring the Union's dedication to
maintaining legal coherence and adherence to established norms. Furthermore, the emergence
of short-term coalitions'®?® following enlargement highlights the Commission's pivotal role in
upholding the rule of law!%?® and facilitating effective governance amidst evolving political

dynamics.

The enlargement process has necessitated adaptations'®?” to accommodate new member
states while maintaining the integrity of the Union's legal framework. This has involved

ensuring adherence to the rule of law both within candidate states during accession
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1028 and within the EU institutions themselves.%2° While enlargement has spurred

negotiations
reforms aimed at enhancing institutional effectiveness, concerns persist regarding the
preservation of democratic accountability and the rule of law throughout the integration
process.® The effect of enlargement?®®! is crucial on the functioning of the EU’s political
system and decision-making process from the perspective of rationalist and constructivist

theory. Undoubtedly, enlargement can be comprehended as a success story'9%?

of European
integration which simultaneously defines apparent challenges for European governance.l%
The rationalist and constructivist approaches expect a breakdown in the EU’s decision-making
capacity after enlargement as well as highlight deceleration in the production of legislation.1%3*
In fact, the total legislative production has experienced a significant decline over the period of
1994 and 2006.1%% In addition, the rejection of the European Constitution by French and Dutch
referenda hindered progress on EU enlargement efforts and institutional reforms.%%® However,
significance of institutional reform of the Union was considered as relevant issue since Eastern

enlargement caused the reduction of EU’s legislative output.'%

In the context of the EU enlargement,%® the reactions of EU institutions reflected a
nuanced consideration of the implications for the rule of law.1%° The Commission's
observation of continued institutional operation and decision-making post-enlargement

underscored the adaptability*®®® of the EU's legal framework to accommodate increased
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political diversity. However, the European Parliament's assertion regarding the necessity for
institutional reforms®! to ensure proper functioning acknowledged the potential challenges
posed by enlargement to the rule of law.1%4? While the EU demonstrated flexibility®*® in
adapting to the enlarged political landscape, disparities emerged between the decision-making
patterns and legislative output of the pre-enlargement EU-15 and the post-enlargement EU-

1045 1046 raised

25.104 Fyrthermore, the co-decision'®® process introduced by the Lisbon Treaty
concerns about its impact on the effectiveness of the EU system and the quality of
interinstitutional relations,'®’ potentially straining adherence to the rule of law in the enlarged

Union.

Throughout five rounds of enlargement, the comprehensive dataset encompassing all
binding EU legislation from 1967 to 2007 facilitated a nuanced understanding of the effects of
EU expansion.’®® The arrival of new member states in the EU may affect the timing of
legislative decisions,**® yet enlargement serves as a motivating factor for legislative
preparation.'%° However, caution is warranted in attributing decreased legislative output solely
to the behavior of new members, as reductions may also stem from disruptions in legislative

flows, 1% potentially impacting the rule of law within the Union.

The EU's internal transformation and expansion into CEE highlighted the critical role
of upholding the rule of law to maintain coherence and legitimacy within its evolving

structure.%2 The Commission's positive evaluation of the enlargement process underscored its
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commitment to promoting EU values,'%3

as integral to extending Europe's influence globally
and fostering unity and stability within the region. The significance of institutional reform,
particularly in relation to the rule of law,'% has been emphasized in light of enlargement, as
the arrival of new countries may pose risks of bureaucratic overload and potential paralysis
within the EU system.’®® In fact, The Copenhagen Council stressed out the necessity of
internal reform within the EU to effectively prepare for widening, in other words, enhancing
EU’s capacity to absorb new members. % Besides this, firm democratic basis!®’ is considered
as a prior condition for the efficient operating of an expanded Union with more citizens and
greater diversity.'%® Empowering the role of the European Parliament can mitigate democratic
deficits and rule of law crises within the EU.1%° The enlargement of the EU substantially
improved representation of its citizens in the European Parliament, 1% addressing democratic
deficits arising from successful expansions. The Parliament exercises its right of approval for
major international agreements within co-decision areas and Accession Treaties with new

Member States, establishing conditions for accession. %!

Widening of the Union from 15 to 27 member states!%®? brought a remarkable amount
of variety to its political system which caused a concern on the capacity of EU to act. With the
accession of new members, the number of actors increased, and the decision-making
process*®®® became more complicated than before. Interestingly, substantial diversity in actor

alignments has been detected both before and after the enlargement®* which displayed poor
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structures. Political contestation in the Council clarifies that Southern member states
demonstrate different positions compared to their Northern counterparts.’%®® Existing
disagreement between old and new member states'®® has been observed on matters such as
quantity of financial subsidies as well as choices about the level of harmonization. Southern
member states and new members show strong tendency to support higher level of regulations
and higher subsidies, while their Northern counterparts underpin lower levels of regulation and
lower subsidies.'% It is also obvious that new member states expressed reluctance in favoring
harmonization contrary to old members.!®® Another significant change since the 2004

1069

enlargement can be considered European Parliament’s role*™” that was independent from

Commission compared to the past experiences.

The evolution of EU institutional frameworks, notably following the Lisbon Treaty,%°
has brought about profound changes in member states' interactions with the EU's fundamental
organs. These alterations'®’! in institutional settings have crucial implications for the rule of
law, influencing the strategic behavior of member states' political parties and national
governments within EU institutions.'’2 Enduring patterns of member state relations, shaped
by geographical location, financial contributions, and historical membership status, impact the

legal frameworks guiding EU governance and decision-making.%"3

Lisbon Treaty brought institutional changes'®’* which modified the equilibrium of
power between member states and the institutions of the EU. It was the response to the
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unsuccessful Constitution'®”® which aimed to strengthen the powers of EU Commission,
Council and Parliament while concurrently bolstering the role of member states in specific
areas.’®’® Some innovations!®’ include initiating of the ordinary legislative procedure,
expressly, co-decision of the EU Parliament and qualified majority voting in the Council. Such
alterations enhanced the role'®® of the Parliament and reduce the dominance of individual
member states, fostering a more equitable and legally sound decision-making process in line
with the rule of law. The post-Lisbon period,'°’® amid the global financial crisis, emphasized
the need for EU institutions to adapt legal frameworks to maintain the rule of law in addressing

economic challenges.

3. Reshaping EU Political Institutions

EU institutional reforms'® aimed at bolstering the rule of law!%! underwent a
transformative trajectory, integrating both formal structures and substantive components,
particularly in alignment with EU treaties. % This evolution underscored the imperative of
cultivating a robust framework of legal norms and institutional mechanisms dedicated to
safeguarding fundamental rights.%®® Emphasizing principles such as the separation of powers
and judicial independence, both political and judicial institutions'®®* assumed pivotal roles in
interpreting and enforcing the rule of law within the EU. This reform agenda gained added

significance during the enlargement process,' where ensuring adherence to democratic
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principles and the rule of law became paramount.'%®® By aligning institutional reforms with EU
treaties, % the Union sought to fortify its capacity to promote and uphold the EU values across
its expanding membership, thus fostering a more cohesive and resilient European legal

framework.1088

In the aftermath of the Big Bang expansion,'%° the EU political institutions undertook
several measures to safeguard and advance the rule of law within the newly incorporated
member states. % These actions were vital to ensure that the legal frameworks of the enlarging
and evolving EU were robust and adhered to the principles of democracy, human rights, and
the rule of law.1%%! One significant aspect of the efforts to bolster the rule of law following the
enlargement rounds was the implementation of comprehensive monitoring mechanisms.%%2
These mechanisms®® involved regular assessments of the adherence to democratic principles
and the rule of law in the candidate countries and newly admitted member states.%** Through
this process, the EU institutions'®® aimed to identify any shortcomings and address them
promptly through appropriate measures. Moreover, the EU imposed conditionalities'®® and
benchmarks on aspiring member states, typically focusing on aspects such as judicial
independence, legal system effectiveness, and protection of fundamental rights, as part of the

accession process in order to facilitate both widening and deepening process.'%®’
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The EU has undertaken measures to strengthen its own institutional framework,%
enhancing transparency, accountability, and checks and balances within its organs to maintain
high standards of governance and legal integrity. Additionally, the enlargement process!®®® has
prompted efforts to reinforce the independence and efficiency of EU political and judicial

bodies, ensuring they can effectively uphold the rule of law within the expanded Union.

1100 1101

Measures such as clearer criteria for accession*~"" and ongoing monitoring mechanisms
have been implemented to safeguard the rule of law standards within both candidate countries
and existing member states. Moreover, the expansion has encouraged the EU to further develop
mechanisms for addressing rule of law challenges collectively, promoting cooperation and
mutual support'%? among member states to uphold shared democratic values and legal
principles. Through Treaty reforms,'1% the EU aimed to consolidate its commitment to the rule
of law and reinforce the integrity of its institutional framework amidst expansion.'% Besides
this, the EU institutions actively engaged in dialogue and cooperation with national authorities,
civil society organizations,!'®® and other stakeholders to address rule of law challenges
effectively.!1% Such collaborative approach enabled the exchange of best practices within the
Union, the sharing of expertise, and the identification of areas requiring further attention or

intervention.

Successive enlargement rounds have significantly impacted the decision-making speed
of the EU, introducing complexities due to the inclusion of new member states.'*” This has
led to a need for consensus among a larger and more diverse group of stakeholders,
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complicating the decision-making process.'% Additionally, the requirement to uphold the rule
of law further added to this complexity, as decisions must align with legal frameworks and
obligations.!% While adherence to the rule of law may sometimes slow down decision-
making,!% it is crucial for maintaining the integrity and legitimacy of the Union's actions.
Ultimately, the commitment to the rule of law remains a fundamental aspect of the EU's
governance framework,''* reinforcing trust and solidarity among member states despite the

challenges introduced by enlargement rounds.!*2

The efficiency of decision-making within the EU is influenced by factors such as
institutional characteristics and actor preferences, particularly regarding the speed and duration
of policy formulation.!®® Key institutions of the EU, including the Commission, Parliament,
and Council, play pivotal roles in this process, with qualified majority voting*'# in the Council
speeding up decision-making. However, collaboration with the European Parliament!!'® may
slow down the process, especially when ideological diversity exists among member states.'*®
These dynamics highlight the intricate relationship between decision-making speed,!'’
institutional structures, and the rule of law within the context of European integration,
underscoring the complexities inherent in harmonizing diverse preferences and ideologies

while upholding legal frameworks.

Enlargement rounds within the EU have frequently hindered the decision-making

process,’'® as the inclusion of new member states introduces diverse viewpoints that
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complicate legislative procedures.*'!® While expansion can foster coalition dynamics that
sometimes expedite decision-making, the reality is that a larger number of actors often leads to
policy instability and increased legislative complexity.*?° Although qualified majority voting
aims to streamline EU decision-making,!?! the involvement of the European Parliament often
introduces delays.'*??> Consequently, despite attempts to address these challenges through

1123 3ssociated with

institutional modifications, the heightened transaction costs and delays
reaching agreements among a growing number of actors undermine!'?* the efficacy of

upholding the rule of law within the EU.

The European Commission proposed various solutions in the previous enlargement
rounds to improve EU legislative decision-making, but despite the introduction of qualified
EUmajority voting in the Council to streamline the process, enlargement has caused a
slowdown.?® Qualified majority voting effectively expedited decision-making,!*?® with the
duration heavily influenced by the divergence of member states' positions, particularly evident
in crucial policy areas**?” indicating that institutional reform of the Council's decision-making
threshold may be essential to address challenges. The institutional reforms initiated by the 1987
Single European Act,'?® 1993 Maastricht Treaty,''?° and 1997 Treaty of Amsterdam***® aimed

to facilitate decision-making and promote integration in the EU.'%! However, challenges
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persisted, fueled by the influence of parliamentary power and the diverse composition of the

1132

Union,***< raising questions about the efficiency of the process.

Within the intricate and evolving context of EU enlargement,*** two fundamental and
pivotal questions inevitably come to the forefront in relation to the rule of law. Firstly, how did
the Council manage to successfully adapt to new terms of operation, ensuring stability and
efficiency, as it expanded from 12 to 27 member states while upholding the principles of the
rule of law? Secondly, has this transformative process led to significant qualitative changes
within the Council itself and potentially within the broader EU system in terms of adherence
to the rule of law? EU Commission has pointed out that the integral capability of the EU must
be shaped in a way that possesses the capacity to absorb!*** new member states without
harming the effectiveness, functioning and objectives of its bodies.!'® In fact, the Berlin
Declaration of March 2007!3¢ underlined the significance of further institutional reforms for

the expanded Union in order to operate properly.

The expansion of the EU, driven by growing diversity, has prompted adaptations in its
institutional framework, leading to more flexible norms and changes in agenda priorities within
the Council.*" However, institutional reforms!3® necessary for enlargement preparations
have been slow, spanning almost a decade, highlighting challenges in maintaining the rule of
law amid evolving complexities.*® The evolving legislative process underscored the
importance of adherence to the rule of law, as decisions by the Council'**® now require
collaborative input from multiple EU institutions, emphasizing the necessity for legal integrity
and coherence in decision-making. The Big Bang enlargement of the EU prompted the Council
to adapt its internal functioning techniques to accommodate new member states while ensuring

adherence to the rule of law amidst anticipated impacts on EU policy effectiveness and
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scope.!*! The Council continued to operate in a regular manner following the 'Big Bang'
expansion, with reports from the Commission highlighting the fifth enlargement as successful

despite prevalent debates on EU institution operation during the expansion’s outcomes.!4?

The arduous responsibility of obtaining consensus among member states*'*3 has led to
significant changes in the general work and functioning of the Council, impacting the nature
and framework of EU policy-making, as evidenced by longer meeting times and shifts in voting
attitudes and coalition structures'# post-enlargement. The successful integration!!*® of new
member states into EU bodies post-2004 expansion advocated for extending qualified majority
voting to areas currently reliant on unanimity to ensure smooth integration and decision-

making processes and uphold the rule of law and efficiency within the EU framework.'146

4. Council of the European Union

The relationship between the decision-making process'!#’ of the EU Council and the
rule of law is crucial,!**® as it forms the bedrock of the EU’s democratic legitimacy and
effectiveness.'!® Treaty revisions,*>® enlargement rounds, and changes in the voting system
within the Council all influenced this dynamic.}*® Treaty revisions'>? established legal
frameworks and mechanisms for upholding the rule of law, while enlargement rounds

integrated diverse legal traditions, requiring careful calibration of decision-making
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processes. 2 Significantly, establishing a political dialogue, approved by both the Council and
member states, suggests that addressing potential threats to the rule of law in member states
may not entirely fall under the Council's current jurisdiction.!'> However, upholding the rule
of law!'® within the Council's decision-making process is vital for safeguarding democracy,
human rights, economic prosperity, and citizens' trust. A separate mechanism*'*® to address
ongoing threats to the rule of law within the EU enhances accountability, transparency, and
legal certainty in decision-making, safeguarding the integrity and credibility of the European

project.

The inclusion of new member states through enlargement into the EU Council's

decision-making*®’

process introduced a spectrum of perspectives, legal traditions, and
practices, thereby influencing the dynamics of decision-making.!**® This diversity impacted
the robustness of legal scrutiny and adherence to rule of law principles as member states with
varying levels of adherence to such principles participated in legislative processes.'**® Ensuring
consistent application and enforcement of EU law across the Union became challenging due to
the presence of different legal systems and levels of rule of law adherence among member
states.!1%0 Moreover, enlargement necessitated adjustments in the functioning of mechanisms
for upholding the rule of law within the EU,'! as increased diversity and complexity
demanded enhanced vigilance and adaptability to maintain the integrity of decision-making

processes and promote fundamental principles across the Union. 162

The concerns surrounding the impact of widening integration, such as the 2004

expansion, on the EU system also intersected with considerations of upholding the rule of law.
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Questions about institutional effectiveness,*63

potential gridlock, and voting behavior in the
Council*'®* highlighted the importance of ensuring equitable application of legal principles to
uphold the rule of law across the Union amidst socioeconomic disparities. The emergence of
geographical and socioeconomic coalition models such as North/South*®® or North/South/East

divisions, along with left/right cleavages'®

and integration/independence dynamics,
underscores the complexities of upholding the rule of law within the EU. Countries' positions
were often delineated between contributors and receivers from the EU budget,*’ reflecting
varying levels of assistance for aligning with EU policies. In the Council, voting behavior!!®®
was influenced by a spectrum of factors, encompassing both national and EU-level

considerations, 1169

with decisions reflecting adherence to or deviation from the rule of law
principles. Traditionally, left-wing parties and pro-rule of law governments tend to align with
the majority, while right-wing governments or those skeptical of legal frameworks may
diverge, highlighting the ongoing tension between upholding the rule of law and political

ideologies.!t"®

Usually, big countries'!’* often vote against the majority compared to smaller countries
due to their prioritization of national interests over constructive cooperation, whereas smaller
countries are more inclined to focus on the most crucial efforts for the benefit of their nations,

reflecting differences in political culture and national pride.'!’? The voting behavior'*” in the
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EU Council reflects a divide between subsidy-receiving countries,*’*

1175

which typically support
the majority, and net contributors,*"> who are more prone to vote against it, highlighting the
influence of economic incentives on European integration. This dynamic underscore concerns
about the rule of law within EU decision-making, as economic considerations may overshadow

principles of fairness and equity.

The period from 1998 to 2007 saw political disputes in the EU Council stemming from
member states' behaviors and socio-economic preferences, with new member states' inclusion
not significantly altering the conflict dynamics.'’® Geographical divisions, '’ particularly the
shift from North-South to East-West cleavages after Eastern expansion,'*’® have emerged as a
primary source of conflict, potentially impacting the rule of law within EU integration by
emphasizing regional interests over universal legal principles. The legislative process within
the Council is significantly influenced by ideological alignments, as politicians' voting attitudes
and coalition formations are driven by their affirmed political goals and shared interests.*'"®
The EU enlargement rounds'® have led to modifications in the voting methods within the
Council from the 1957 Rome Treaty to the 2007 Lisbon Treaty,*!8 primarily due to concerns
over the growing number of member states impeding decision-making processes. A key
contention arose over the distribution of voting power, with large states advocating for rules
favoring their interests while small countries sought to maintain the status quo.'*? Voting rule

reform discussions!!® initiated in 1996 culminated in the implementation of changes in the
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Nice Treaty in 2000,'84 which involved re-weighting votes from the smallest to the largest

member states following the failure of the Amsterdam meeting in 1997.118°

The 2004 Eastward expansion!®®

of the Union led to tough negotiations over profit
distribution from 2007 to 2013, exposing a trend of self-interested influence on budget
allocation within the Council's legislative process. The voting rules outlined in the Nice and
Constitutional Treaties, following the Eastern expansion to 27 member states, significantly
impacted budget outcomes, resulting in varying allocations'8” among countries. In the Council
voting process, coalition formation is unpredictable and driven by temporary alliances based
on common interests or individual concerns, leading to conflicts such as those within the

North/South ~ coalition over EU budget matters.!'8

Enlargement's impact on
North/South/East'!® dynamics and left-right conflicts complicates EU decision-making,
highlighted the need for enforcing the EU constitution due to the insufficiency of the Nice
Treaty to address growing tensions and gridlocks. Thus, the enlargement exacerbated conflicts,
and the enforcement of the EU constitution has been seen as a crucial solution to address the

resulting complexities and gridlocks''® inadequately handled by the Nice Treaty.

Alliance-building*!®* among member states is influenced by geographical patterns,
cultural norms, trust, and adherence to the rule of law, often resulting in economically
disadvantaged Eastern European countries aligning with environmentally conscious North
countries rather than polluting South countries.*®? The Council’s expanded role!'®® in the EU

framework emphasized the importance of adhering to the rule of law in setting key initiatives
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and harmonizing Union objectives in international affairs. Such evolution underscored the

Council's transformation1°4

into a crucial international actor defining norms and procedures,
facilitating constitutional developments, treaty modifications, and accessions, all guided by
principles of legality and the rule of law. Thus, EU expansion heightened national interests,
potentially obstructing the EU's institutional structure and impacting the Council’s functioning,
with varying levels of enthusiasm for integration reflecting concerns about upholding the rule

of law uniformly.119®

5. European Commission

Following EU enlargement rounds, significant changes have been observed in the
composition, structures, functions, and role of the Commission.!*®® These transformations
reflect the evolving landscape of the EU,*%" accommodating the inclusion of new member
states and ensuring effective governance. The Commission's composition'®® has diversified to
better represent the interests and perspectives of a broader array of member states, fostering
inclusivity and cooperation.t!®® Structural adjustments have been made to streamline decision-
making processes and enhance the Commission's responsiveness to the challenges posed by
enlargement.2%° Furthermore, its functions have expanded to encompass the coordination of
policies and resources across a more extensive and diverse union.'?®® Throughout these
changes, the Commission's role as a guardian?®? of the rule of law has remained paramount. It

plays a crucial role in upholding the principles'?® of democracy, human rights, and legal
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certainty, thereby reinforcing the foundation of the EU's legal order. The Commission's
commitment?®* to the rule of law ensures that all member states adhere to shared standards

and obligations, promoting stability, fairness, and trust within the Union.12%

The need for changes in the functioning of the European Commission?® has been
highlighted due to challenges stemming from enlargement, impacting its operational methods,
output quality, and interdependence with other EU bodies. The Commission's ability to act
independently, crucial for upholding the rule of law, faced complexity in aligning with the
consent of a significant number of member states, particularly with the EU-27's expanded
size.!?%” The widening process necessitated significant changes in the composition of the

Commission, 1208

aiming to ensure equal representation among member states by appointing
one commissioner from each state. 2% Additionally, for the first time, it adopted a structure
resembling a Council working group, featuring one representative from each member state,
thereby aligning its appearance and qualities with greater parity.'?!® Despite claims of
significant differences in the Commission's functioning before and after 2004 due to EU
enlargement, the Commission emphasized that the disparity in EU legislation was not primarily
linked to enlargement, instead acknowledging a notable shift in its intermediary and mediator
role.?!! Assessing the EU Commission's change due to enlargement is challenging, with
complexities in isolating enlargement effects from other factors. Commission officials noted a
close link between enlargement and reforms,*?!2 with the 2004 enlargement bringing new

perspectives and rejuvenation to the institution, rather than drastically altering its role.
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European Commission has experienced significant alterations?'® as a result of
enlargement rounds of 2004 and 2007, highlighting the importance of internal reforms for the
institutions and forcing it to transform for better regulation. There is a general judgement on
the impact of enlargement on the role, functioning and status of this institution. Obviously,
challenges deriving from the EU-27 politics are substantially diversified and restricted than
prior to 2004.12% However, this reason can be associated with the outcomes of swift speed of
economic change which is quite common to globalization as well as the rule of law
requirements.*?*> The main effect of enlargement was considered the change in the composition
of the Commission'?'® which resembled to the Council, that consequently removed the

uniqueness of the organ.'?’

6. European Parliament

The EU integration process have necessitated significant reforms!?'® within the
European Parliament, particularly from a legal perspective,*?'® to accommodate the increasing
number of member states and ensure the effective functioning of the EU institutions.*??® Each
enlargement round, whether it involved a few or several new member states,'??! has posed
unique challenges!??? to the EU's legal framework, necessitating treaty reforms and
adjustments'??® to the functioning of the European Parliament.'??* These reforms*?? have been

crucial in upholding EU values, particularly the rule of law, which is enshrined in the EU's
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founding treaties and forms the cornerstone of its legal order.*??% In response to expansion of
the Union, treaty reforms have often focused on enhancing the representation and decision-
making processes within the European Parliament.??” This has involved adjustments to the
distribution of seats among member states, ensuring a fair and proportional representation of
citizens across the EU.1228 Additionally, treaty reforms have sought to streamline decision-
making processes within the European Parliament to facilitate efficient legislative
procedures,*2?° while also upholding principles of transparency and accountability.!?*° These
reforms are essential for maintaining the rule of law within the EU,1%! as they contribute to the
legitimacy and effectiveness of the EU's institutions.'?*? Furthermore, the reforms initiated as
a consequence of widening process have been particularly significant within the European
Parliament,'23® where the representation of member states and the legislative process play
pivotal roles in upholding the rule of law.'?% The establishment of monitoring mechanisms and
enforcement procedures within the European Parliament has bolstered its capacity to ensure
compliance with EU law and fundamental values.'?® Through enhanced oversight and
enforcement, the EU Parliament!2%® reinforced the principles of legal certainty, equality before
the law, and effective judicial protection within the EU legal order.'?%” By actively engaging in
these reforms, it demonstrated respective commitment?® to preserving the rule of law within

its functioning, underscoring the centrality of EU values in its legislative endeavors.'?3°
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The European Parliament's pivotal role in the Eastern Enlargement rounds!?4
underscored its significance in promoting the rule of law and democratic values within the
expanding EU framework.*?*! Its function in representing citizens and fostering institutional
development served as a crucial mechanism for ensuring the adherence to legal principles and

democratic norms across the Union.'?*> The Amsterdam Treaty?4

of 1997 significantly
expanded the powers of the European Parliament'?** by extending the co-decision procedure
to a wider range of policy areas, streamlining the legislative process, and making the vote on
the appointment of the Commission President mandatory. However, the transformation of the
Parliament into its current form took place with the Lisbon Treaty of 2009,'24> which defined
it as representing "citizens of the Union"!2%® rather than "peoples of the states," emphasizing
the concept of European citizenship.!*” The Lisbon Treaty!?*® elevated the European
Parliament to an equal standing with the Council and assigns it four crucial powers:

legislative,*?*° budgetary,*?>° control, and electoral.

The bolstering of the European Parliament's authority, notably through the introduction
of the ordinary legislative procedure and expanding its scope across 40 policy areas,?®
represented a significant step toward addressing the EU's legitimacy challenges. The absence
of a unified European identity,'?> casting doubt on the notion of a European "people,"?%

highlighted the importance of upholding the rule of law'®®* as European citizenship
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theoretically enabled representative democracy within the EU. In response to the EU's
democracy and legitimacy challenges,'?> the solution is not "secession” but rather embracing
"shared political power in a more integrated Europe,"!%® where the European Parliament
represents the will of European citizens.'?” Boosting European Parliament's powers is seen as
a solution for EU's legitimacy, but it doesn't automatically resolve the democratic deficits.*?%
Over the time, the European Parliament has gained increasing importance in the institutional
framework of the EU,'?° particularly in addressing the democratic deficit and involving
directly elected representatives of European citizens in decision-making and oversight.?%
Significantly, ensuring the rule of law remains paramount in this evolution, serving as a
foundational principle!?®! to uphold democratic values and safeguard citizens' rights within the

EU.1262

The functioning of the Union is based on representative democracy,?%® with citizens
represented directly by the European Parliament and member states represented indirectly
through their governments in the European Council and the Council, ensuring a dual legitimacy
principle in the Union's organizational structure.'?®* The development of European law and the
principles of direct effect and the primacy of Community law have resulted in a partial transfer
of legislative power from national parliaments to the European Parliament, indirectly
strengthening the role of national parliaments within the overall system.?%® Interestingly, the

role of the European Parliament in the EU's institutional architecture appeared weak in terms
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of representation, accountability, rule of law and political support to the executive despite

numerous reform treaties. 256

The EU Parliament's developments post-Big Bang Enlargement are closely linked to
democratic principles and the rule of law, emphasizing the crucial context for understanding
its role within the EU's institutional framework.'?®” The arrival of new member states to the
Union in 2004 and 2007 changed the allocation of the seats for the Members of the European
Parliament (MEP) by increasing the number of members from 570 to 750 seats,?®
subsequently triggering further attention to the composition of the EU Parliament requiring the
criteria laid down under Article 14(2) TEU.'?% Accordingly, the Parliament also represents

1270 in international arena.

very tiny population of very small member states such as Malta
Following the Lisbon Treaty's implementation?’* and the enlargement of eurosceptic MEPs in
2002, significant concerns arose with regard the Parliament's position, its role, and the broader
concept of rule of law within the EU’s institutional framework.'2’2 New national parties from
recently acceding countries have caused a considerable modification upon the quantity of
political groups within the institution.!?”®> Meanwhile, involvement of Bulgaria and Romania
stimulated the formation of new right-wing groups, while few parliamentarians united to the

left oriented groups.t2’

Considerably, the 2004 and 2007 EU expansions had a more significant impact?”® on
the Commission and the Council rather than on the European Parliament.!?’® The Parliament's
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structure®?’’

remained unchanged, but it adapted efficiently to accommodate more
members.*?’® The overall influence of enlargement on the Parliament was limited,*?® as new
members aligned with political groups rather than national interests. However, it sparked
discussions about enhancing democratic participation across the EU.'?8 The adaptations made
by the European Parliament in response to the recent EU expansions!?! demonstrated its
resilience in adjusting to changing circumstances within the Union.1?82 As the EU continued to
evolve, the Parliament's commitment!?® to democratic principles served as a cornerstone for

upholding the rule of law and fostering legitimacy in the integration process.!2%

The expansion of the Union with new member states had implications for the legal
framework governing the European Parliament.*?® While the inclusion of MEPs from Eastern
European countries'?® did not significantly alter the political landscape or disrupt
parliamentary functioning, it impacted the equilibrium of power between political parties and
their adherence to the rule of law*?®” within the EU legislative process. The adherence to legal
principles such as the rule of law was crucial for the effective'® functioning of the European
Parliament!?® and the broader EU institutions. Additionally, legal considerations arose
concerning the formation of political groups and the maintenance of balance among political
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parties,'?® ensuring fair representation and adherence to legal procedures within the

parliamentary system.?%!

Following the 2004 enlargement, notable shifts in MEPSs' voting behavior!?®? emerged
within the European Parliament, particularly evident when comparing the Fifth European
Parliament (1999-2004)*?% to the Sixth European Parliament (up to 2006).12%* The expansion
of the European Parliament led to increased cohesion among its members and greater diversity
in its operations,*?*® indicating a trend towards a more unified and multifaceted legislative
body.12% However, disparities in voting behavior between new and old MEPs,*?°" possibly
influenced by economic and cultural differences, displayed potential challenges to upholding
the rule of law and fostering unity within the Parliament, particularly with the emergence of
East-West cleavages.'?®® These developments underscored the evolving dynamicst?®® within
the European Parliament following the Big Bang enlargement, reflecting the complexities
inherent in accommaodating diverse legal frameworks and socio-economic realities within the

legislative process.**%
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7. Judicial Evolution of the European Court of Justice

The EU Court adapted its procedures to accommodate the increased workload resulting
from the enlargement, %! streamlining processes to effectively handle cases related to the rule
of law.*3%2 Furthermore, treaty reforms, particularly the Treaty of Lisbon,*3%® provided it with
expanded jurisdiction and powers, enabling the Court to play a more assertive role in
safeguarding the rule of law within the enlarged Union.*** The EU enlargement process
brought to light significant challenges to the rule of law, marked by deficiencies in democratic
procedural qualifications and institutional doubts.*% These challenges were exacerbated by
the overburdened crisis'3® faced by the ECJ and the enduring implications of the Amsterdam
Treaty'3%” on judicial reforms. As the EU expanded, it became increasingly imperative to
confront these challenges'®*® in order to safeguard the rule of law within its evolving
framework.'3% Consequently, the Nice Treaty''° emerged as a pivotal instrument aimed at
addressing these pressing issues through comprehensive judicial and institutional reforms,
including constitutional enhancements, designed to fortify the EU's governance structure. 31!
While the amendments primarily targeted the improvement of the Commission and the
Council, corresponding adjustments were also made to the courts of the Community.*3'? These
strategic adaptations were crucial in preparing for the forthcoming enlargement and bolstering
the enforcement mechanisms of the rule of law within the EU,'3" thereby reaffirming the
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indispensable role of the ECJ in upholding legal principles and ensuring steadfast adherence to

the rule of law.1314

1315

The adoption of new provisions™*° aimed at addressing the challenges within the ECJ

underscored the commitment to upholding the rule of law and safeguarding EU fundamental
values, ensuring effective governance and administration of justice across member states.!316
By enhancing the capacity and efficiency of the judicial branch, the EU reaffirmed its
dedication to promoting legal certainty, fairness, and the protection of individual rights within
its legal framework.'3!” Efforts to alleviate the burden?3!® on the Court were not novel issue, as

seen in the extensive discussions within the Maastricht Treaty3°

aimed at improving the ECJ’s
operations. The Court's evident anxiety over the implications of enlargement and the increasing
number of judges led to the introduction of Article 221 in the Treaty,**?° which established a
revised model of automatic national representation, requiring the inclusion of one judge from
each member state in the ECJ.*%! However, despite the provisions outlined in the Nice
Treaty,**?2 which were intended to address such concerns, they have been criticized for their
perceived inadequacy in providing robust and sustainable solutions to the workload crisis.**%3
In fact, these reforms are seen as insufficient to support the courts in addressing emerging
challenges, such as enlargement and safeguarding the CFR, resulting in a prevailing sentiment

that they fail to align with the EU's fundamental values, notably the rule of law.!3?*
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The judicial culture®? in EU member states and candidate states before and after the
2004 enlargement raised questions about whether the distinct legal culture in CEE countries328
hampered their courts' integration into the EU legal system and whether they effectively
managed to adhere to the principle of the rule of law. The comparison of three key factors
between Western and Eastern countries!®?” highlighted notable differences, showcasing the

impact of legal culture variations'®?®

on the EU's legal order following subsequent
enlargements. The restricted jurisdiction'3?® of the ECJ and Court of First Instance (CFI) meant
they could only rule on cases explicitly granted by the Treaties, leaving other matters
concerning the application of Community law to be addressed by domestic courts. However,
the lack of explicit provision in the Treaties regarding the broad duty for national courts was
deemed disappointing in the context of enlargement, raising concerns about upholding the

principle of the rule of law.13%

The ECJ's emphasis on the necessity of judicial branch reforms in candidate countries
underscored the pivotal role of a robust judiciary in fostering the EU's rule of law principles,
essential for accession.'3! The disparities in legal culture®®®2 between older and newer EU
member states posed a significant challenge to the cohesion of the EU's legal order, potentially
undermining the principles of the rule of law.*3* These differences, encompassing concepts of
law, legal sources, methodology of law, argumentation and legitimization,*3** impacted the
judiciary's approach to interpreting and applying European law, affecting the consistency and
effectiveness of legal decisions across the Union. Addressing these variations through
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enhanced dialogue and convergence mechanisms was crucial for promoting the EU values,

ensuring equal access to justice and preserving the integrity of its legal framework. 3%

1336 a5 well as

The challenging and complicated background of the judiciary system
authoritarian and totalitarian culture®*®’ in the CEE countries created significant obstacles to
the rule of law. Despite the fact that these countries adjusted their judicial system through the
relevant modifications*®® in course of the accession process, yet noticeable differences existed
compared to their Western counterparts'** since the development process went slowly. In this
regard, substantial issues such as judicial controversy associated with the formalism and
textualism as well as unawareness with the enforcement of international law generated crucial

1340 enforced the EU law. Furthermore,

challenges when those judges from new member states
there was remarkable distinctions on the judicial background, attitude and working methods
between the new European judges!3*! and the judges from old member states in the EU. The
behavior of the post-communist judges'®*? refers to the old-fashioned narratives, doctrines and
judicial philosophy which reminded the approach of Western European judges in the 19%
century.t3*2 Due to these motives the newly acceded European judges'®** encountered crucial
problems when applying and interpreting the EU law and therefore the difference between new

and old member states was inevitable in the Court.

The Eastern Enlargement™®* presented both challenges and opportunities for the
adaptation of the Court's structure to reinforce its commitment to upholding the rule of law
while effectively handling cases from new member states. The Court adapted to its
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enlargement, adding chambers and reducing the need for translated judicial instruments,34°

thence, efficiently solving rule of law challenges and improving its working methods.***’ The
number of the cases was rising due to the growing number of member states which underlined
the importance of relevant assistance for alleviating the workload of the Court.13* Thereby, the
CFI has been established in 198934 to reduce the existing pressure on the Court and maintain
its effectiveness. The new institution consisted of one judge from each country,3*° handling
major cases, but its jurisdiction expanded significantly with the Union's growth. Despite the
establishment of the CFI and the Court's efforts, the procedure's scope and caseload continued
to increase.'®! This was due to the growing legislation, especially in areas such as internal
market, and a higher number of references from new member states that joined in 1995.1%%2 To
address these challenges, the Court called for changes in the legal framework and its operating
methods to enhance its effectiveness.®2 The obstacles broadened significantly with the Treaty
of Amsterdam, which increased the EU's competencies,**** including a growing caseload,
difficulties for the ECJ in dealing with more member states, and worsening language issues.**%
Consequently, the Rules of Procedure underwent multiple amendments to enhance the
preliminary ruling process, with the 2015 General Court Rules of Procedure®**® designed to

streamline and expedite intellectual property disputes, supplanting the 1991 rules.**" Further
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2023 changes on the Rules of Procedure®®*® focused on optimizing its time, including
incorporating videoconferencing for hearings, enhancing case management, and addressing
changes in personal data protection rules, resulting in clearer, simplified provisions and
reduced requirements for written submissions. In navigating the challenges and opportunities
brought about by Eastern Enlargement, the continuous adaptation and evolution of the Court's
structure and procedures underscored its unwavering commitment to upholding the rule of law
within the EU.1*® The Court’s dedication contributes to promote equitable access to justice

and effective resolution of disputes across an increasingly diverse and complex landscape.13¢°

The Treaty of Nice!*®! in 2001 bolstered the EU principles by establishing a new statute
for the Court of the European Communities, facilitating modifications through unanimous
Council**%? votes without necessitating new treaties. Through streamlined Rules of Procedure
and expanded jurisdiction of the CFI, the treaty aimed to ensure efficient and impartial
adjudication, thereby reinforcing the rule of law within the EU's legal framework.'*% The
provisions outlined in Article 225 of the Treaty of the European Communities expanded the
jurisdiction of the CFI for preliminary rulings'®%* and allowed judgments without the advocate
general's opinion, contributing to the upholding of the rule of law by ensuring timely and
effective judicial review within the EU’s legal system. Furthermore, the efforts undertaken by
the Translation Directorate®®®® to streamline document translation facilitated accessibility to
legal materials across multiple languages, promoting transparency, fairness, and equal access
to justice, which were fundamental principles of the rule of law. Additionally, the allowance

for Advocates General to propose in any of the five EU pivot languages*3®® enhanced linguistic
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diversity and inclusivity within the legal process, aligning with principles of equality before

the law and non-discrimination, which were integral components of the rule of law.

The recent ruling by the ECJ affirming the right of EU citizens to use a language other
than the official one™®®’ in civil proceedings not only reflected the principles of non-
discrimination and freedom of movement!3® but also reinforced the fundamental tenets of the

1369 anchored in Article 18 and

rule of law. The Court's decision in the Grauel Ruffer case,
Article 21 of the TFEU, epitomized the EU's commitment to upholding the rule of law and
promoting equality by ensuring language rights for all citizens, thus fostering cross-border

1370

economic advantages and cohesion="" within the Union.

Following the Eastern enlargement of 2004, the EU upheld its commitment to its
fundamental values by adapting the composition of judges, "' establishing an additional
chamber to accommodate the growing number of member states. This restructuring ensured
fair and effective adjudication, reinforcing the EU's dedication to upholding legal principles
across an expanding union. The establishment of the EU Civil Service Tribunal in 2004,
through direct applications and Selection Committee evaluations for judge appointments,
exemplified a commitment to the rule of law by efficiently managing caseloads and ensuring
impartiality in the adjudication of disputes within the EU.*3"? Changes in the Rule of Procedure
within the Grand Chamber of the ECJ, alongside the expansion of additional chambers due to
Bulgaria and Romania's EU accession, facilitated streamlined proceedings and impartiality,
reflecting the Commission's emphasis on broadening the ECJ's jurisdiction to uphold the rule

of law. 1373
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The addition of ten new judges™®’* and the restructuring of chambers in the Court's
legislative process aimed to reinforce the rule of law by enhancing judicial efficiency and
facilitating the fair application of writs through delegated authority adjustments, particularly
concerning Grand Chamber cases.®” The adaptation of governance powers within the ECJ
committees since 2006 reflected a commitment to EU values by ensuring procedural integrity,
judicial cohesion, and the seamless integration of new judges,**’® thus upholding the principles
of fairness, transparency, and the rule of law within the legislative process.*’” The ability of
the ECJ to effectively manage the challenges brought about by enlargement demonstrated its
role in promoting the rule of law within the EU.*®"® By maintaining its preparedness, robust
frameworks, and capacity to adapt, the ECJ ensured the consistent application and protection
of legal principles across an expanding Union,*"® reinforcing the foundation of the rule of

law 1380

As the EU expanded to 28 member states in 2013, the growing power of the ECJ
reflected the deepening commitment to the rule of law38! within its framework of integration
and successive enlargement rounds. Established by the 1951 Paris Treaty,'*® the ECJ has
undergone successive transformations through the Treaties of Rome, Maastricht, Amsterdam,
Nice, and Lisbon,383 adapting its competences and commitments in alignment with the EU’s
foundational values. In addition, the landmark case of Van Gend en Loos!®* introduced a

pivotal innovation in the EU judicial system by establishing the principle of direct effect,
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affirming the rule of law by enabling EU citizens to assert their rights directly before European
courts. This principle ensured that EU law had a tangible and enforceable impact not only on
member states but also on the individuals within the Community,'*® thus reinforcing the
foundations of the rule of law. The case of Costa v. ENEL (1964) underscored the foundational
EU value of legal supremacy by affirming the superiority of EU law over national law'3® in
cases of conflict, thereby ensuring consistency and coherence in the legal framework of the
Union. This consolidation of power within the ECJ, driven by the imperatives of European
integration and enlargement, reflected the principle of the rule of law in the EU legal order. 1387

Despite initial concerns about the impact of the 2004 enlargement on the European
Court's operations, the successful integration of new member states demonstrated the EU's
commitment to diversity, inclusivity, and effective multilingualism within its institutions.!38®
In response to the European integration difficulties, the ECJ™® undertook significant
restructuring efforts, including delegating some jurisdiction to the Court of First Instance and
establishing additional appellate bodies, demonstrating its commitment to upholding the rule
of law through efficient and adaptable judicial processes. The ECJ’s regulation of language use
reflects the EU's commitment to linguistic diversity and ensuring citizens' rights to
communicate with European institutions in their own language,**° thereby upholding
principles of inclusivity and accessibility. However, the prioritization of French as the working
language also underscored the importance of efficiency and streamlined processes in the
administration of justice, while adhering to the rule of law through consistent application of

procedural standards.*3%

The 1995 accession process prompted concerns within the ECJ's Translation
Directorate about the language regime, but subsequent enlargements in 2004 and 2007 led to
institutional dynamics, including changes in advocate general working methods, aligning with
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EU fundamental values and legal integration.'®% The ECJ's structural changes driven by EU
expansion aimed to bolster the rule of law by enhancing flexibility, efficiency and balanced
caseloads, though challenges in reducing backlogs persisted.!3*® Enlargement-induced changes
in the ECJ highlighted the imperative of upholding the rule of law by ensuring fair treatment
of judges from new member states, amidst internal and external challenges, emphasizing

adaptation to maintain judicial integrity.3%

The increased number of judges reflected the predominance of the rule of law for the
ECJ by bolstering judicial capacity, despite challenges such as increased litigation post-
enlargement and the imperative for swift adoption of EU law by member states.***® The scarcity
of infringement®*%® actions from 2007 to 2009 prompted the adoption of an urgent preliminary
ruling procedure, facilitated by Council amendments. This allowed the Court of Justice to
efficiently address sensitive cases within the realm of freedom, security, and justice, thereby
reinforcing the rule of law through effective judicial mechanisms.**°" Despite concerns about
judicial coherence and policy consistency stemming from the Treaty of Nice's reforms and the
addition of 12 new judges, the European Court of Justice effectively managed its caseload post-

enlargement, demonstrating a commitment to upholding the rule of law.13%

The enlargement-driven changes in chamber division within the EU Court highlighted
the evolving dynamics within the institution, potentially affecting the interpretation and
application of EU principles and the rule of law.®*%° The divergent perspectives observed in
cases such as The Viking*® and Laval*®? judgments underscored the ongoing dialogue

between differing interpretations of EU values, particularly between those emphasizing social
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and economic concerns and those advocating for liberalization within the EU framework.4%2
The 2004 and 2007 enlargement rounds of the EU had significant impacts on both national
constitutional situations'4® and organizational regulations,4%* with a predominant perception
of these enlargements as definitive achievements rather than continuous constitutional
processes. The responses of Constitutional Courts in CEE countries and the European judicial
system to challenges from EU expansion highlight the pivotal role of the rule of law in
managing and evaluating the consequences of these enlargements.!® Thereby, the
enlargement rounds of the EU prompted the ECJ to implement measures to cope with increased
workload, addressing concerns over the rule of law in new member states and their judicial
systems' alignment with EU values under Article 2 TEU.'% Despite initial challenges and
backlogs, adjustments in the judicial system and a moderate approach by the European General
Court led to gradual improvements, reinforcing the EU's commitment to upholding the rule of

law and its core values.4%7

The potential for constitutional disputes between domestic and supranational legal
dimensions in newly acceded countries highlighted challenges to the rule of law, as it
underscored the tension between sovereignty'® and adherence to supranational legal
frameworks such as EU law. Ensuring harmonization between domestic legal systems and
supranational obligations while safeguarding fundamental rights is imperative for maintaining
the rule of law in these transitional contexts.!4%° Essentially, the dynamic interplay between the
ECHR and the ECJ in addressing constitutional conflicts within the EU, particularly in CEE

countries post-2004 enlargement, underscored the imperative of protecting EU values while
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respecting national identities and ensuring the endurance of member states' constitutional

frameworks. 410

The reduced time gap between EU and ECHR law in the constitutional courts of CEE
countries!*! following the 2004 enlargement suggested a strengthening of the rule of law, as
it indicated a closer alignment with international and supranational legal standards. The

contrasting responses of the Strasbourg and Luxembourg Courts4'2

reflected divergent
approaches to the rule of law within the European legal framework, with the former acting as
a quasi-constitutional court and the latter adopting a 'reconciliation’ model. This has led to
increased convergence in judicial behavior among member states, emphasizing the growing

significance of both EU and ECHR law!*!3 in shaping national legal systems4*#

and reinforcing
the principle of the rule of law.*!® Thus, the ability of the ECJ to rule against member state
governments, particularly new members, is intricately tied to the adherence and perception of
the rule of law within those states.'#*® A robust commitment to the rule of law ensures that the
ECJ can fulfill its role impartially and enforce EU law uniformly across all member states,

regardless of enlargement. 14’
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CHAPTER 4: THE CORE ROLE OF THE RULE OF LAW IN
THE EU ACCESSION PROCESS

1. Background and Context

1418 1419

As the EU proceeds with its enlargement process,**° the centrality of the rule of law
becomes increasingly pronounced, essential for fostering cohesion and stability across both EU
and aspiring countries.'#?° Despite persistent challenges in enforcing this principle,#?! the EU
remains committed to navigating these complexities through strategic foresight and the robust
utilization of its institutional mechanisms.*#?2 As the EU expands its borders and embraces new
members,**?3 sustained efforts to solve these challenges with diligence and adaptability are
imperative, strengthening the rule of law'#** as a main guideline for the Union's evolution

towards a more cohesive and democratic union.4?

In the intricate landscape of EU enlargement endeavors,'#?® the concept of the rule of
law'#?” emerges as a multifaceted cornerstone with profound implications for both the Union's

internal coherence and its global standing. Beyond its pivotal role in assessing aspiring member
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states, 14?8 the rule of law stands as a guiding beacon in shaping the trajectory of European
integration.'#?® As the EU contends with the difficulties stemming from democratic deficits4%°
and institutional fragilities in certain member states, the imperative for a proactive and unified
stance toward upholding the rule of law grows ever more evident.2*3! In preparing for future

1433 \while

accessions, '3 the EU must carefully manage the dual task of enforcing conditionality
also fostering stability, utilizing dialogue-driven approaches and strategic interventions to
ensure lasting progress. By elevating the rule of law as a fundamental ethos,'*** the EU not
only safeguards its integrity and core values'*® but also steers toward a future characterized by

fairness, transparency, and effective governance across all its members.14%®

2. Significance of the Rule of Law in the European Integration Process

The EU places significant importance on the rule of law!*" within its legal framework
and as a criterion for accession, particularly evident in its policies and shared values. However,

challenges*® persist in both enforcing the rule of law within current member states and
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ensuring its adherence in prospective member states, particularly evident in the context of the
Western Balkans' accession process. The enforcement of the rule of law'*% through the internal
and external dimensions**° is negatively influenced owning to noticeable deficiencies which
requires urgent solution. In this regard, certain measures concerning the transparency,

autonomous state agencies, civil society participation,44!

supervising instruments, and
conditionality strategies. Rule of law challenges'**? frequently stem from deliberate policies
implemented by autocratic regimes'#*® rather than solely from inherent weaknesses within
states. The rule of law principle is essential factor for preserving democratic systems in all
member states and promoting efficient functioning of the internal market!44* and the common
area of security and justice.'** Therefore, the EU is legally bound to uphold its core principles,
which are the basis of its foreign relations,***® as stated in Articles 21, 3(5),1*" and 8 of the
TEU.'*8 Importantly, the ECJ’s jurisprudence has, on many occasions, positively influenced
the rule of law by innovatively asserting fundamental legal principles, particularly in situations
where national law and politics faced stagnation or obstruction.**° EU relies heavily on the
internal market logic within the Treaties, shaping it as a fundamental aspect of its legal

system, 1450

A proper functioning of the rule of law is also a substantial component of the EU's

enlargement policy, as wishing countries must exhibit its proper enforcement during the
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accession process, as outlined in Article 49(1) TEU.*! Candidate states undergo rigorous

scrutiny for compliance with the rule of law before accession, and sanctions'#>?

may be
imposed during accession negotiations if rule of law breaches occur. Such punishments may
involve actions such as suspending membership talks and refraining from supplying EU
financial assistance to the receiving country.'#®3 Certain candidate states experienced violations
of the rule of law before and after joining the EU, while others, namely, Hungary'*** and
Poland, underwent a reawakening of these challenges after becoming EU members.*#*® In fact,
President Ursula von der Leyen has acknowledged the risks posed by menaces to the rule of

law,#%® underlying the significance of tackling these difficulties.

Despite over two decades of EU involvement through the SAP*" aimed at bolstering
the rule of law in candidate states, there has been a noticeable decline in adherence to these
principles across those countries in the past decade. The challenge arose due to the lack of the
rule of law, an increase in political patronage and a menace to democratic structures due to
connections with organized crime and corruption.’*>® The Western Balkans!**® exhibit
democratic features but are hindered by reliance on unofficial systems, nepotism, media
manipulation, and occasional crisis manipulation, undermining both democratization and the
rule of law.1#% In these nations, the exploitation and misuse of legal frameworks alongside
fragile democratic institutions are pervasive issues.!*®! The EU has responded by making

adherence to the rule of law a crucial requirement in its accession policy, utilizing unique
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justice and home affairs measures to strengthen the judiciary during the enlargement

process. 1462

Albania,'*%® Kosovo,*®* Montenegro,'#6®> North Macedonia, *®® Serbia,'#%” and Bosnia
and Herzegovinal®® have experienced expansive and complex obstacles incorporating
political, legal, and economic attributes during integration process towards the EU.*4¢° In 2003,
the EU formally committed to exploring the potential expansion of its membership to include
these nations, a pledge articulated during the Thessaloniki Summit.1*’® Since then, the
integration process has encountered various ups and downs, but one of the most significant
setbacks occurred in 2019 with the veto of French President Macron.**"* It was against the
European Commission's proposal to initiate accession negotiations between the EU and North
Macedonia and Albania,**’> which was considered a particularly dramatic moment in the
process. Criticism4’® of the French leader's stance'*™ largely centred on its perceived

obstruction of certain countries' European integration,'4” with less attention given to Macron's
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suggestion that compliance with EU regulations is insufficient without substantial internal

reforms.1476

Macron's speech!*’” underscored the imperative for comprehensive reforms in the
Western Balkans to advance towards EU membership, emphasizing the need for adherence to
EU legislation encompassing economic, democratic, and human rights principles.'*’® The
concerns focused on both the EU's wavering commitment to upholding the rule of law and
democracy and the rise of authoritarian tendencies in Balkan governments. This issue aligned
with the EU's longstanding4”® focus on enhancing stability in the region,'*® often at the
expense of democratic principles, a phenomenon termed 'stabilitocracy'.1*3! However, this
approach'#®? has led to democratic regression not only in the Balkans but also within certain
EU member states, namely, Poland and Hungary,'*® where the rule of law has weakened,
eroding public support. Actions such as the Commission's Rule of Law Framework and CJEU
rulings'#®* signaled recognition of the need to address these challenges,'*% indicating a growing

commitment to upholding democratic values within the Union.

While progress has been made in promoting the rule of law during accession phases,
relying solely on assessing Chapters 23 and 24 of the acquis communautaire*® is inadequate
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1487 which remains the primary obstacle.'%® Developing

1489

for effectively tackling state capture,
an innovative strategy centred on cultivating a rule of law constituency, utilizing legal
mobilization, institutional reinforcement,4%° anti-corruption politicization,*** and fostering
economic prosperity to effectively tackle underlying structural issues.'%? Balkan states are

1493 and each of them encounters a

currently at various phases of the EU's integration process,
wide range of difficulties.’*®* The achievement of reforms in these candidate states is at an
unsatisfactory level, and their impact on democracy is highly restricted.'4% Western Balkan-6

states can be categorized as semi-consolidated democracies,'#%® however, they are encountering

1497 1498

notable challenges related to democratic setbacks***’ and the emergence of illiberal patterns.
The deteriorating state of the rule of law presents a shared challenge that hampers the process

of faster integration in the region.4%°

The strength and proficiency of the rule of law are impacted by multiple
components,**% such as fragile and heavily politicized bodies, an absence of accountability
and transparency®® in every domain, and deficit collective political backing for substantial
changes. Limited progress in enhancing the rule of law'*®? in Western Balkan countries, despite

numerous initiatives, was primarily attributed to ineffective EU monitoring mechanisms and
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resistance from ruling elites®®

reluctant to relinquish illegal practices. The EU faced
significant hurdles in fostering the rule of law in Balkan countries due to entrenched state
capture, % corruption,*® and a governance mode of particularism®>% tied to political-business
elites. Therefore, improving the situation in Balkan countries requires adopting inclusive

1507

bottom-up approaches to integrate EU norms, empowering civil societies, monitor law

execution,1°%8

and internalize norms during accession negotiations. Significant efforts to
promote the rule of law in the Balkan region have failed*>% to yield significant results, leading
to the proposal of alternative strategies involving enhanced conditionality tools, performance
metrics, and tailored roadmaps. Close collaboration®®® between the EU and Balkan

1511

countries is essential, with Balkan administrations committing to EU benchmarks and

emphasizing transparency and accountability®®!? to foster impactful rule of law reforms. >3

The European Commission consistently underscored challenges in the democratization
of the Western Balkans®®!* and emphasized the need for unaltered adherence to stipulations by
candidate countries. Key areas of reform included the rule of law, with a specific focus on anti-

corruption®®® and organized crime,® along with economic reforms,*>’ competitiveness
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1518 1519

enhancement, regional cooperation promotion, and reconciliation facilitation.
Addressing rule of law deficiencies necessitated a multifaceted approach including stronger
regulations, impartial application, socio-political cultural change,®° and increased EU
dedication through bolstered conditionality and monitoring.1®** However, challenges'®?? arise

1523 and the EU's distance from the

due to the region's lack of democratic political culture
Western Balkans, requiring significant time and resource commitment for long-term
transformations and sustainable progress. The stability’>?* of the Western Balkans relies on
establishing democratic institutions and the rule of law based on liberal values,*% which the
EU continues to support despite uncertainties regarding full integration. Collaboration among
Western Balkan nations is crucial to address challenges such as slow reform progress,°2®
insufficient dedication, and internal EU issues, focusing on economic development,?

cooperation on criminal issues, and combating corruption and organized crime.>?8

The EU placed significant emphasis on upholding its values®?° internally and
externally, reflecting its commitment to promoting stability and security. Through
comprehensive interventions, the EU sought to foster the rule of law in partner countries,
aiming ultimately for regional integration and potential accession.’®* The implementation of

the principle of democratic conditionality within the SAP,*>3! particularly in conjunction with
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CFSP,15%2 has contributed to strengthening the rule of law in the region by aligning EU support
and assistance with democratic norms and values. This approach has provided additional clarity
on the EU's concept of the rule of law, emphasizing democratic principles as integral to
fostering legal frameworks and institutions within the region.>*® The EU's external relations!®*
concerning the rule of law principle were influenced by member states' legal traditions, the
EU's legal framework, and international law, with a notable reference to the Charter of Paris.
Its endeavours™>® in the Western Balkan-6 countries exemplified a strong commitment to the
rule of law, closely aligned with European constitutionalism and the principles of pluralist
democracy, human rights, and fundamental freedoms. Further efforts to promote the rule of
law in the region®®® focused on adopting a comprehensive interpretation, as demonstrated by
the EU's commitment to advancing substantive legal reforms beyond mere formalities. The EU
actively monitored adherence to democracy, rule of law, and human rights®" using
mechanisms like democratic conditionality, ensuring compliance with the principles in the
Copenhagen Document. Hence, the EU prioritized reinforcing the rule of law!5%® in its actions
with third countries, '3 especially Balkan candidates, recognizing its pivotal role in ensuring
the Union's effectiveness.

The judicial system's effective reformation'>* is integral to ensuring the rule of law's
application within the EU accession process for Western Balkan states. This is particularly
crucial as judiciary reform is often equated with broader rule of law reform in legal
discourse.’®! Challenges in the Balkan region stem from the absence of a universally
recognized definition of the rule of law and a lack of specific frameworks delineating the

consequences of assistance for individual candidate states.*>*? Despite limited resources, the
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EU has supported judicial reforms®*

in these countries, underscoring a shared responsibility
between candidate nations and the EU in advancing the rule of law. Sustained and strengthened
EU assistance is imperative to fostering adherence to the rule of law in the region,*

emphasizing the collaborative nature of the reform process.

The recent report of Freedom House emphasized present difficulties concerning the rule
of law in the Balkans,*>*® identifying the lack of its adherence and a growing level of abuse of
power or unfair distribution of resources. Besides this, the Commission'®* highlighted the
presence of apparent indication of state capture, including connections with organized crime
and corruption at multiple levels of administrative structures, along with a crucial link between
public and private interests. The impact of the political elites on media control*®*” and their
strong links with informal structures and clientelism is also obvious in the region.!>#
Established mechanism of these elites ensuring their access to decision-making powers,>4
threatens the democratic governance. The EU's response to the ongoing situation has been
notably restrained due to the pro-European rhetoric and apparent commitment to European
integration®>>® demonstrated by emerging authoritarian elites in affected states. Additionally,
the EU's past support for certain groups, individuals, and political parties has inadvertently
contributed to the emergence and endurance of these elites,™®! complicating direct
confrontation. Lastly, the EU has been ineffective in confronting these elites while they
undermine principles of the rule of law and democracy.>®2 Thus, the integration process of the
Western Balkans into the EU has been hindered by clientelism, informal networks, and the
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close ties between political and economic elites, >3

who prioritized personal power and wealth
over fulfilling accession reforms.*>** Despite substantial financial support and adherence to EU
rules, the EU's strategy for promoting the rule of law in the region is constrained by its limited

capacity to influence political behaviour and foster local accountability in candidate states.!*>®

The elites actively engage in the systematic manufacture of crises, including, diverting

1556 \which undermines

attention, maintaining control, or manipulating public opinion,
democracy and the rule of law. Autocratic leaders govern by exploiting informal power
structures, engaging in state capture through leading parties, patronage and media control.1%%’
The uneven distribution of development levels among Balkan countries, alongside with the
varying nature of flawed democracy, is widely recognized as a prevalent phenomenon. Bosnia
& Herzegovina is identified as possessing a complex and detrimental institutional framework
that stimulates destructive behaviour among illiberal politics,>® whereas Albania faces
significant inter-party polarization.'®® Despite the fact that all extensive efforts focused on
moving closer to the EU, engaging in accession negotiations, and receiving an abundance of
reports and recommendations, none of these endeavours have resulted in the anticipated

development towards democracy.>®°

State capture, defined as the influence of informal networks over formal government
structures, presents a major obstacle to democratization efforts and EU conditionality in certain

regions.*®! It undermines democratic development,'°2 strengthens corrupt elites, and hampers
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meaningful reforms,®% ultimately impeding the EU's goal of promoting democracy®* in
affected areas. Weak democratic governance in the Western Balkan countries perpetuates
authoritarian tendencies, enabling ruling elites™®® to manipulate institutions and suppress
opposition through violence and arbitrary measures.**%® This erosion of democratic principles
undermines the rule of law, stifles freedoms such as expression and association, and hampers
the development of authentic democracy beyond formal constitutional frameworks.**®’ The
EU's enlargement strategy for the Western Balkans, established in 2018, emphasized the
importance of addressing the rule of law,*® combating corruption, and tackling organized
crime, particularly evident in the 2020 accession negotiations. Central to this strategy was a

focused effort on judicial system reform?°6°

as a critical component for candidate states aspiring
to join the EU. The EU's efforts to address justice system reforms®®’® in the Western Balkans,
influenced by concerns over democratic erosion in Poland and Hungary,®* have led to the
introduction of governance models aimed at promoting the rule of law and combating
corruption.®®”2 Through initiatives such as setting up autonomous structures>’3 and prioritizing
judicial independence,>"* the EU aims to mitigate corruption and strengthen the rule of law in

the region as part of the accession negotiations process.

The EU’s strategy for promoting the rule of law*>"® in the Western Balkans underscored

the importance of judicial reform,*7® linking it to political criteria and providing institutional
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resources, technical assistance, and economic support. While the promise of EU membership

has incentivized national authorities to adopt reforms,*>"

credibility issues in some regions,
like Kosovo'® and Bosnia-Herzegovina,®*”® have rendered mere conformity insufficient.
Challenges such as resistance from national elites and pervasive corruption hinder effective

1581 it js essential

judiciary reform efforts.*® To ensure enduring adherence to the rule of law,
to go beyond judicial reform and address cultural predispositions, informal structures, and

wider societal participation in the transformation process.

To address challenges in EU accession negotiations for Western Balkan countries,

particularly in the rule of law reform process,*°?

several key strategies can be considered.
These include addressing governmental barriers such as corruption and lack of expertise,*°*
enhancing transparency and accountability mechanisms, and involving civil society!*®* in the
reform process. Additionally, establishing effective judicial mechanisms is crucial for
enforcing legislative solutions,*>®® while providing clearer benchmarks for EU rule of law
conditions can enhance clarity and certainty for candidate countries. Lastly, to incentivize
progress, an intermediary system of rewards for achieving interim objectives could further

encourage®® national actors'®® alongside the promise of EU membership.

Western Balkans have observed considerable obstacles in its pursuit of economic
consolidation, democratic advancement, and EU accession process.'*® Meanwhile, Romania,

Bulgaria, and Croatia have succeeded to accede to the Union,*®® the remaining part of the
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region encounters postponements in accession as a result of a combination of features, such as
state dissolution, violent disputes, unstable institutions, and unsettled ethnic conflicts.*>*° The
SAP aimed to address challenges, yet progress remained hindered by political elites prioritizing

national interests, impeding reform and reconciliation efforts.**®! Bosnia-Herzegovina and

1592 1593

Kosovo~>< are still suffering from ethical issues, North Macedonia

1595

encounters political
hurdles, Serbia struggles with nationalism,'>** Montenegro®®® confronts with governance
matters and Albania grapples with polarization and corruption.'®% Conversely, Romania and
Bulgaria®®®’ observed harmonious transitions despite the legal reforms for the rule of law were
required, whereas Croatia’s progress has been prevented by matters related to cooperation and
border disputes.’®® The EU's impact on the rule of law in the Balkans reveals political
motivations, lacks standardized methodologies for institution building, and faces potential
disparities between EU criteria and domestic laws.?>*® The notion of the rule of law in the
Western Balkans region signified addressing stakeholder perspectives, enhancing judicial

capacity, safeguarding human rights, combating corruption, and protecting minority rights.16%

Challenges in the Western Balkans' rule of law, including judicial independence,
political influence, corruption, and inefficiencies, emphasized the crucial need for digital case
management systems to improve transparency and restore public trust in the judiciary.6%
Corruption and organized crime®®®? persist despite legal reforms and anti-corruption

institutions, hindered by political interference and a deficiency in judicial independence. War
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crimes prosecution%

remains inadequate, primarily due to factors, including political will,
ethnic tensions, and limited resources. Media freedom has declined,'** marked by political
interference, corruption between officials and media owners, and intimidation of journalists,
thereby impeding accountability and transparency. Inadequate implementation of legislative
frameworks against discrimination persists in minority protection, driven by institutional
shortcomings and a lack of political will, with ongoing concerns regarding discrimination
against the Roma!®® and LGBTQI+ communities.'®® Moreover, various factors which
influence rule of law reforms in the region include historical legacies, the obligation of political
elites, and the matter of politicization and instrumentalization of new laws and reforms.6%’
Thus, the countries of the Western Balkan region encounter crucial challenges in obtaining the
rule of law, including matters related to organized crime,'®%® judicial independence,6%
corruption,® war crimes prosecution,®* media freedom,'®*2 minority protection,®!3 and
asylum frameworks.'8'* Therefore, comprehensive reforms and political determination are
crucial with a focus on historical context, political commitment, global strategies, to achieve

meaningful reform effectively 1%
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3. The Rule of Law as a Requisite in EU Accession Process

1616

The elucidation of the rule of law's parameters assume paramount significance

within the context of the EU’s enlargement endeavors. This imperative arises from its pivotal

1617 essential for

role in delineating the Union's foundational ethos and guiding principles,
prospective member states seeking accession. A defined articulation of the rule of law furnishes
a structured framework facilitating a comprehensive evaluation of candidate countries' legal
frameworks, judicial autonomy, and adherence to democratic norms which are integral
prerequisites for the European integration.'®*® Furthermore, a meticulously defined conception
of the rule of law serves as a compass, guiding both aspiring member states and EU institutions
in identifying deficiencies necessitating correction and implementing required changes.%%° By
cultivating a shared understanding of the rule of law, the EU endeavors to engender
transparency, accountability, and coherence within its expanded ambit, thereby fortifying the
Union's internal cohesion and advancing democratic governance paradigms throughout its

constituent entities.1620

While the World Bank%?* emphasizes the rule of law's role®?? in fostering economic
development and poverty reduction,*®?® and the UN%?* focuses on reinforcing the concept
within its system®®?® and providing technical assistance,'®?® the EU distinctly prioritizes the
rule of law during the accession of new member states. This unique perspective by the EU
ensures that potential states meet stringent legal and institutional standards before joining,6%’
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thereby upholding democratic values and stability within the union. Other organizations, like
the World Bank and UN, do not emphasize this conditional approach to membership,
highlighting a key difference in the EU's strategy. Both the Commission and other EU organs
refrained distinguishing the rule of law from other fundamental values,%?® failed to establish
clear boundaries between it and related concepts such as democracy and human rights and did
not offer a precise explanation of how the rule of law supports the functioning of democracy
and human rights, especially during the enlargement process. In the significant Le Verts v.
Parliament case in 1986,%2° the Court of Justice made a notable reference to the EC as "a
community based on the rule of law" for the first time. Analogously, in the current period, the
legal and political operating of the Union relies on the hypothesis that all member states
commonly abide by to the principles underlined in Article 2 TEU.13° The Court of Justice
pointed out this reciprocal confidence between member states, highlighting that each member
state conveys a shared set of values upon which the EU is founded, as articulated in Article 2

TEU, 3 which justifies the existence of such trust.632

The definition of rule of law, indicating a significant position during enlargement
process, was considered as undefine and vague because of the absence of its constant notion. 633
The EU recognizes the principle of the rule of law as part of fundamental norm which plays
substantial position in the precondition for the admission to the Union.'%3* The diverse
backgrounds, traditions, and ideas among member states have led to distinctive interpretations
of the rule of law, which is regarded as a foundational principle crucial for the protection of
human rights and democracy within the EU.6% Adhering to membership conditions fosters

self-governing societies, especially aiding former authoritarian states, by promoting
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transparent governance rooted in the rule of law, thereby sustaining democratic values.'®3®

Including the rule of law in enlargement documentation aims to stabilize and enhance human
rights and democratic standards®®” within the EU, supported by member state officials
advocating for indicators to measure its enforcement. Thence, the EU's intentionally vague
founding criterion for the rule of law allowed candidate states to adapt their approaches to

improving rule of law and democracy during the accession process.'6®

The definition, suggested terms, and overarching principle of the rule of law have
played a crucial role in the enlargement process, even though its definition remained elusive
and ambiguous due to the lack of a consistent understanding.'®*® The EU recognizes the

principle of the rule of law!64°

as part of fundamental norm which plays substantial position in
the precondition for the admission to the Union.'®*! Diverse interpretations of the rule of law
among member states stemmed from variations in behaviors, backgrounds, traditions, and
ideas, such as the role of the state and legal systems.%4? The principle of the rule of law,
designated as a ‘founding principle’ among member states, is recognized as crucial for
safeguarding human rights and democracy, particularly aiding candidate countries with
authoritarian histories in shaping self-governing civil and political societies.'®** Besides this,
efficient and transparent functioning of a government and its structures based on the principle
of the rule of law also stimulated the constant existence of democratic valuest®*. The inclusion
of the rule of law in enlargement documentation aimed to provide the EU with a more stable
and fair approach to human rights and democratic standards by emphasizing its effective
enforcement for democracy improvement. To facilitate this, EU officials insisted on

establishing vague'®*® indicators to measure and evaluate the rule of law, allowing candidate
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states to tailor their approaches to meet accession criteria while reflecting their actual situations

regarding rule of law and democracy.

The EU organs'®® have suggested nearly identical approaches to understanding the rule
of law, with the European Commission emphasizing enforcement and promotion, the
Parliament focusing on independent judiciary and fundamental rights protection, and the
Council prioritizing the rule of law's functioning within the Union. Effective and trustworthy
public governance in candidate countries was considered crucial for accession, reinforcing both
the rule of law and economic and social cohesion.'®*” The Commission's®* proposal
emphasized EU involvement in advancing and reinforcing the rule of law, democracy, and
human rights, focusing on endorsing judicial independence, strengthening justice governance,
addressing offender treatment, crime prevention, and promoting organizational and legislative

reforms.164°

The concept of the rule of law®° was frequently®®! referenced but lacked a precise
definition,'®> leading candidate countries seeking to establish such a system to encounter
significant challenges.'®>® The European integration'®* process has highlighted the crucial
connection between the rule of law, good governance, economic development, and the
functioning of a market economy, positioning the EU as a community primarily based on the
rule of law.1%%° The rule of law dictated equal treatment under law, universal adherence to rules,
and accountability for all, emphasizing that no one is above legal scrutiny.'®%® In fact, the
President of the ECJ'%7 stated that the rule of law serves as the essential defense against
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arbitrary exercise of authority,'®>® emphasizing the need for legal conflicts to be addressed in
accordance with established rules, thereby affirming that neither EU organs nor member states

are exempt from EU law.

1659

The principle of the rule of law was clarified through ECJ case law*°>* and Commission

1660 revealing historical gaps in safeguarding it regarding supranationalism and

instruments,
court independence. The 1986 judgement of the ECJ regarding the rule of law conspicuously
and clearly addressed to the ruling where the Community has been defined as ‘a community
based on the rule of law’.1%5! The ECJ's'®®2 main task is to uphold the rule of law by interpreting
and applying EU provisions, establishing it as a fundamental component of the EU legal
context. The European Commission'®®® issued clarifications and proposed measures in a 2019
communication!®® to strengthen and apply the rule of law, ensuring adherence to legal limits,
democratic values, and fundamental rights under the supervision of independent courts. The
principle of the rule of law!®® encompassed standards like legality, transparency,
accountability, democracy, prevention of executive power abuse, efficient judicial promotion,
judicial review, separation of powers, and equality before the law.%%® Additionally, linguistic

considerations'®®’ must be taken into account, with variations in translation across
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1668

languages, such as the French translation of ‘the rule of law’ as ‘without being

exhaustive’ 1669

Almost identical approaches have been suggested by the EU organs with regard to the

real term of the rule of law which helps to comprehend the major position of this principle in

the EU system.'®° The European Commission*®’*

1672

prioritized enforcing and promoting the rule
of law**"“ within candidate states, emphasizing the importance of support from relevant
political structures. Similarly, the European Parliament emphasized the rule of law's role in
ensuring an independent judiciary,'®”® protecting citizens' rights, and maintaining transparent
public management, essential for accession and promoting economic and social cohesion in
candidate countries. Meanwhile, the Council*®”* focused on ensuring the rule of law's
effectiveness within the Union and has adopted proposals to advance democracy, human rights,
and rule of law principles, emphasizing EU involvement in underpinning necessary

improvements.

The complex nature and definition of the rule of law illustrated by the European
Commission highlighted its significance across key areas of EU identity and operations during
European integration.'®” First of all, it embodied a cornerstone principle®”® underpinning the
very foundation of the Union and is esteemed as a collectively shared heritage among all EU
states. Secondly, it acted as a paramount condition for guaranteeing confidence and fostering
the smooth running of the internal market and the domain of freedom, security, and justice.!®”’
Thirdly, the rule of law principle operated as an essential qualification for countries aspiring to
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become an EU member.?%”® Finally, it held a principal position in the Union's external

relations,167°

reaffirming its identity as an international player committed to consolidating a
liberal international order. Moreover, eight key elements, including a clear legal hierarchy,
effective state institutions, equal application of the law, combating illegality and corruption,
protecting fundamental rights, civilian control over security forces, an independent judiciary,
and fair access to justice, are identified as cornerstones of a just and well-governed society,

reflecting a robust and democratic understanding of the rule of law concept.!68°

4. Enhancing Rule of Law Enforcement in the European Integration

During the EU pre-accession phase, efforts to bolster the rule of law in aspiring states
focused on multiple components, with improvements seen in substantive legality!®®! and
judicial capacity*®®? but challenges remaining in formal legality and judicial impartiality,*683
alongside dilemmas regarding reform ownership and balancing change with stability.%8* The
EU struggles with enforcing rule of law conditionality,%® backing reformist agents despite
undemocratic traits and granting reform control to self-interested national elites. In Eastern
Partnership countries,*®® pro-European oligarchs, pro-Western authoritarian leaders,*%®" or
reformist politicians from emerging groups may be reinforced and underpinned. EU-backed

reformists in countries with poor rule of law may lack the motivation and skills for unbiased
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reforms, leading to cycles of ineffective changes, underscoring the need for monitoring to

prevent misuse by untrustworthy pro-EU elites.16%

To address the dilemma of ineffective reforms and exploitation of the rule of law, the
EU should prioritize awarding elites in post-Soviet!®®® and Western Balkan countries who
implement unbiased and comprehensive reform methodologies. Rather than granting
‘honeymoon periods,’*%%° the EU should give precedence to neutrality and comprehensive
reform approaches, focusing on qualitative reform processes to ensure legal and judicial
quality, stability, and fairness. Its conditionality'®® methodology should align with a neutral
and qualitative model, evaluating rule of law components and reform processes to promote
more sustainable progress. Establishing constitutional democracy within the rule of law
framework is challenging due to fragile institutions and reformers' tendency to impose Western
models without considering local needs.'®%? Improving existing rule of law structures through
context-specific reforms is essential for addressing the decline in democracy, as effective

governance institutions are crucial for democracy.'6%

The significance of the rule of law in the EU's legal framework is crucial, as seen in the
1986 Les Verts case!®® where it applied the rule of law as a fundamental constitutional
principle to address deficiencies in the legal defense mechanism.®® Such purpose-driven
approach of the ECJ, aimed at upholding the rule of law while balancing EU values and legal
constraints, has been pivotal in fostering European integration.'%% A particular emphasis of the
rule of law in the enlargement policy towards CEE countries steered the foundation of far-
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reaching and complicated pre-accession process.*%®” Concerns arose regarding candidate states
potentially deviating from commitments to liberal democracy and the rule of law upon
accession to the EU, despite these principles being foundational doctrines within EU
instruments.'%%® The response to this challenge is post enlargement tool, which is Article 7
TEU,% considered as a precautionary action, sanctioning member states which infringe the

fundamental norms!’® of the EU.170!

As it appears, the Treaty of Lisbon strengthened the constitutional importance of the
rule of law in the framework of the EU legal system.’%2 In the first place, Article 2 TEU!7%
includes the rule of law as one of the EU's core values, together with pluralism, equal treatment,
tolerance, justice, solidarity, and gender equality. Sources of the rule of law are placed in the
preambles of the EU Treaty and the CFR"® are relevant for candidate states during the
accession process. As a second point, Lisbon Accord'’® gave weight to upgrading and
upholding such values as a principal purpose of the EU together with establishment of the

domains of the freedom, security, justice, internal market, and economic union.

The Court’s pivotal role in EU integration and the advancement towards a 'Europe des
juges' underscores a commitment to the rule of law,% despite occasional controversies over
its expansive jurisdiction and strict textual interpretations of Treaty provisions.’%” For the ECJ

to fulfill its constitutional mission within an independent EU judiciary prioritizing the rule of
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law, adopting the approach guided by pivotal rulings like Van Gend and Loos and Les Verts!%®

is the most viable methodology. It has notably acknowledged the EU as "a union based on the
rule of law,""® highlighting the importance of EU Treaty as its constitutional document.
Accordingly, the ECJ plays a crucial role in upholding the rule of law within the EU, thereby
fostering the advancement of a protective legal order that benefits the European legal

system. 1710

The EU’s core principle of "integration through the rule of law",}’*! underlines the
importance of adhering to established standards by both EU institutions, its member states and
candidate states. This concept underscores the pivotal role of an independent judiciary®’*? in
upholding accountability, legality, and European integration through robust standards and
safeguarding judicial autonomy. The European integration process relies heavily on the rule of
law and autonomous judicial bodies, which have been crucial in shaping the EU's framework
for judicial safeguarding.}’*® The ECJ's plan to bolster judicial independence!’** in member
states underscores the rule of law's crucial role in protecting democratic values and EU unity,
vital for an ever-closer Union safeguarding individual freedoms.!’*> European integration
evolves by balancing national procedural autonomy with equivalence and effectiveness
standards, with the ECJ prioritizing productive remedies proposed by national courts over
safeguarding domestic courts' independence.’*® The ECJ's recent examination of “judicial
independence™!’’ highlighted the need to safeguard both national court autonomy and the rule
of law within the EU to maintain the integrity of its legal framework.*® The principle of
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judicial independence,™*® firmly grounded in the constitutional customs embraced by the
member states and organizing a key component of democratic governance, was unquestioned
and indisputable. It was anticipated that national governments would protect and respect such
principle, refraining any actions that may jeopardize it.1’?° Thus, The ECJ's rulings showcase
the EU's dedication to the rule of law and common values, delivering tangible benefits to

citizens and promoting European integration through increased visibility.172

The notion of the rule of law and its significance in the EU framework can be identified
through multiple judicial and treaty instruments across the decades.'’?? In the initial stages, the
1951 ECSC Treaty established the ECJ'?® with the function of ensuring the observance of the
law in the interpretation and application of the Treaty. Further treaties,*’?* including the 1957
EEC Treaty, the 1992 Maastricht Treaty, and the 1997 Amsterdam Treaty, additionally
underlined the rule of law as a basic component of European identity'’? and a shared standard
of the EU.172® Over the years, numerous procedures were presented to strengthen the rule of
law, such as the classification of the Copenhagen criteria in 1993,72" the incorporation of
preventive efforts in the 2001 Nice Treaty,!’?® and the foundation of particular supervising
mechanisms’?® for some member states, as observed in 2007. Significantly, the Treaty of

Lisbon in 2007 amended and reinforced the legal structure related to the rule of law.1"30 It
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1732

validated"®! the rule of law principle!’®? as a leading standard for all EU foreign policies and

brought innovative provisions in Articles 2, 7, and 21 TEU to uphold the rule of law."3

The evolution of the EU Rule of Law (1951-2020)
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Figure 1. Evolution of EU Rule of Law'’3* in the EU

The rule of law in the EU Treaty context underwent a gradual establishment, with a
significant milestone in 1986 when the Court of Justice recognized the EU as "a community
grounded on the rule of law".'"® Since 1992, the EU's founding Treaties increasingly
emphasized the importance of the rule of law.*"*® Over the time of enlargement rounds, the
EU's rule of law toolbox has evolved to address its growing significance and the threat of
erosion within the EU. 17 Article 2 TEU"® serves as a cornerstone provision underlining

fundamental rule of law principles within the EU, facilitating legal recourse against EU law
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enforcement actions. This provision!"°

underscores the significance of elements like legality,
legal certainty, separation of powers, effective judicial protection, and equality before the

law,1"° which are required from candidate states during accession process.

The European Commission has acknowledged criticism and challenges'’! to the rule
of law and has introduced various measures and tools, such as the "Rule of Law Review
Cycle""# initiated in 2020, to strengthen the EU's commitment to the principle of the rule of
law. Leveraging Center for Judicial Cooperation (CJC) database case law,*’* the report
highlighted critical issues in judicial independence, impartiality, accountability, mutual
trust,1’** and the rule of law to raise awareness and provide insights aimed at fortifying the rule
of law in Europe.1™* Prompt and decisive action by the EU to address these issues is crucial to
safeguarding the rule of law and preserving the integrity of the European project.l’4
Throughout the EU expansion, the ECJ has consistently expanded its authority with each new
treaty, reinforcing its position as a key institution for upholding the rule of law in the EU.1"#
The EU's judicial branch, initially envisioned as a single Court of Justice under the ECSC
Treaty, was established to ensure that the European Communities operate under the principles
of the rule of law.'"*® After the inclusion of new member states to the Union, it has evolved

into two separate courts, the Court of Justice and the General Court,}’*° both dedicated to
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upholding the rule of law by promoting the observance of treaties in their interpretation and

application.t’°

Two specific chapters within the EU's accession process require adherence to
fundamental elements of the rule of law.1”>! The process engages talks on multiple policy
domains about rule of law through the Chapter 23 titled 'Judiciary and fundamental rights'*">2

1754 crucial in the

and Chapter 24 titled 'Justice, freedom and security'.>’>® These instruments,
EU enlargement process, lack clear and comprehensive descriptions of the nature of the rule of
law, thereby presenting a significant obstacle to addressing inherent shortcomings. The EU
frequently counts on non-EU norms, namely, recommendations from the Council of Europe,
owning to its restricted authority to enact standardized legislation.'” In recent years, the
recognition of new threats to the rule of law within certain member states has grown

significantly, prompting a sense of urgency for dedicated attention to this issue.!®

The evolution of the rule of law within the EU*"®’ not only underscored its significance
in internal governance but also played a pivotal role in the enlargement process,'® ensuring
that aspiring member states adhere to democratic principles and fundamental rights.1™®° As the
EU continued to welcome new member states,'’®® the robust enforcement of the rule of law
became increasingly crucial,'’®! serving as a foundational pillar for the cohesion and stability

of the Union.1’®? Moreover, the effective functioning of EU institutions relied heavily on the
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rule of law,'’®® fostering trust!’®* among member states and promoting cooperation in
addressing common challenges. As the EU charts its course into the future,'’® a steadfast
dedication to upholding the rule of law remains paramount for safeguarding its integrity'"®® and
bolstering its credibility.}’®” This imperative not only reinforces the Union's foundational
principles but also serves as a guiding beacon in shaping the terms of accession for potential
member states, emphasizing the importance of adherence to its fundamental values.!’®® Today,
effectively navigating the complexities of differentiated integration within the enlargement
process necessitates safeguarding core values'’® like the rule of law to prevent inefficiencies

and ensure effective functioning.*’’
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CHAPTER 5: THE RULE OF LAW AND THE PROGRESS IN
THE WESTERN BALKANS

1. Background and Context

The EU’s commitment to the rule of law stands as a pivotal aspect'’* of its identity®’"?

and integration process,!’"®

particularly evident in its engagement with the Western
Balkans.}’™* The EU emphasizes the promotion!’”™ of the rule of law within its member
states!’’® while simultaneously advocating for compliance in candidate countries.”’” This
entails addressing challenges such as political interference in the judiciary, corruption, media
restrictions and discrimination against minority communities.>’’® Western Balkan states
seeking EU accession!’”® must prioritize rule of law, combat corruption, and ensure judicial
independence’® to meet accession criteria aligned with EU values. Despite facing unique
challenges,'’®! fostering democratic principles’®? and upholding the rule of law remain
paramount'’8® for both the EU and the Western Balkans to ensure stability, prosperity, and

security'8* in the region.178
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The integration of the Western Balkans into the EU presents opportunities for mutual
benefit and positive transformation.’® As these countries aspire to join the Union,*’®
adherence to EU values, including the rule of law,'’8 becomes not only a condition for
accession but also a pathway to prosperity and stability.’® However, challenges such as

enlargement fatigue!’®°

1791

among member states and the disruptive effects of the COVID-19
pandemic-"* underscore the uncertainties surrounding the integration process. Nonetheless,
the EU's strategy to enhance transparency and effectiveness in accession talks through the
involvement of the rule of law'’? signals a commitment to overcoming these challenges. The
successful integration of the Western Balkans'’®® into the EU holds promises for fostering
regional cooperation, strengthening democracy, and promoting economic development.’®*
Moreover, it brings Europe closer,}’® reinforcing the EU's role as a beacon of democratic
values and enhances its influence in ensuring peace and stability!’®® in the wider European

region.

2. The Rule of Law in Western Balkans

The judicial system in Albanial’®’ continues to be vulnerable to substantial political
interference, influencing appointments and monitoring mechanisms, with the accomplishment

of the vetting law leading to the resignation of numerous judges and prosecutors, potentially
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hampering the functioning of key institutions, including the Constitutional Court.1”®® Court
administration observes matters of resource shortage, postponements in proceedings, and case
backlogs."®® Corruption!8® is widespread in the governmental institutions, despite attempts to
set up anti-corruption organs, and corrupt officials are rarely brought to justice. Whereas
independent media is present,® it faces political constraints, resource limitations, and
menaces to journalists, fostering self-censorship.*®%? Discrimination accusations continues to
exist against minority communities such as Romani and Balkan-Egyptian communities,
particularly in the fields of housing, employment, healthcare, and education.®% Furthermore,
the asylum system lacks proper supervision and adherence to legal procedures for certain
asylum seekers, particularly in the field of education.’®%* Importantly, the judiciary*®® still
experiences deep-seated matters such as corruption and a lack of independence, which harms
public trust and judicial authority. The fight against corruption!® is a central component of
the long recovery process in countries with difficult transitional periods, including Albania, as

it hinders progress and poses a significant obstacle to the rule of law and EU integration.8%

Recent considerable reforms have targeted reinforcing the rule of law, especially in the
framework of the judicial system.'®%® Albania's vetting law for judges and prosecutors is seen
as crucial for its political future and EU membership aspirations, addressing issues like
corruption and politicization while aligning its judicial system with EU standards.'®® The

implementation of the acquis communautaire necessitates a shift towards an independent and
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impartial judiciary, focusing on training and informing legal professionals about European law

to meet the prerequisites for EU accession. 810

In spite of official adherence of EU regulations, a substantial gap exists in the effective
application of rule of law.'®! Weak rule of law institutions in Albania, characterized by
inadequate stability, predictability, and protection of property and contract rights, hinder
overall economic growth by creating high-risk conditions.!8!? The application of the rule of
law is determined by the mobilization of vertical and horizontal accountability tools that assess
political resistance, particularly in situations where political elites'®!® aim to safeguard their
interests. The comprehensive justice sector reform** in Albania and its importance in the
framework of EU membership aspirations for Western Balkan countries identifies both the
achievement and difficulties of this reform process. In 2016, Albania launched a progressive
rule of law reform, targeting to purify!8® its justice structure from corruption, failures, and
malfunction. Albania's justice sector reform®® prioritized integrity, transparency, legal
expertise, infrastructure improvement, and continuous learning to ensure long-term resilience
against potential manipulation. EU membership desires have been progressively connected to
the development of justice sector reform,'®’ especially in domains associated to judiciary,

fundamental rights, and justice.

Albania's achievement in this concern was illuminated in the June 2018 Council
conclusions,'®® incorporating it as a basic aspect of the EU's requirements for accession talks.

1810 A, SHEHU, Implementation of the Acquis Communautaire in Albanian Judicial System, Proceedings Book,
20109.

1811 M. LESKOVIKU, K. KACUPI, Albania’s Journey towards EU Integration and Accession in the Field of Rule
of Law and Human Rights, in EU Enlargement and the Western Balkans: Current Challenges and Prospects,
2023.

1812 T, O’'BRIEN, L. NEDELKOSKA, E. FRASHERI, What is the Binding Constraint to Growth in Albania, in
Center for International Development, 2017.

1813 G. MARGARITI, The Process of Democratization and Role of Elites in Albania, Anglisticum, in Journal of
the Association-Institute for English Language and American Studies, 2022.

1814 A, ANASTASI, The Albanian Justice Reform in the Framework of the European Integration Process, in Euro-
Balkan Law and Economics Review, 2021.

1815 J. XHAFERI, Albania's Challenges to European Aspiration, Bringing the Justice System to Justice, in
European Journal of Social Sciences, 2018.

1816 G, CARKAXHIU, Justice Reform in Albania with Particular Focus on the Establishment of New Institutions,
in EIRP Proceedings, 2020.

1817 D, DIMITROVA, Judicial Reform and Process of Vetting in Albania: An Effective Project or an Unsuccessful
Experiment, in The Balkans and Europe between Integration and Particularism, 2019.

1818 European Council, Conclusions, Euco 9/18 Co Eur 9, Concl 3, Brussels, 28 June 2018.

172



Nonetheless, the slow progress'®®

of judicial reform has prevented advancement in other
domains, bringing about a complicated situation where pre-accession benefits are delayed as a
result of a deficiency in the improvement of judicial reform. Albania’s justice sector reform?82°
faces challenges due to political interference, high costs, and workload issues, affecting the
functioning of key judicial institutions. Despite these hurdles,'®?! Albania has made significant

progress in reshaping its judicial system,8%2

offering valuable lessons for other aspiring
states,'82® emphasizing the need to prioritize efficiency, process improvement, and quality
outcomes while safeguarding reform system independence. Its success®2* can be linked to the

capability to formulate budgets, set up rules of procedure, and recruit employees autonomously.

Albania's persistent striving with adhering the rule of law, especially in fighting against
corruption and organized crime,'8% has triggered the introduction of constitutional reforms in
2015.18%6 It was supported by the EU to restrict individuals with criminal backgrounds from
high state positions. Its reform challenges require collaboration with internal and EU judicial
powers, highlighting the EU's crucial role in democratization, especially through digitized
judicial cooperation, demanding significant constitutional changes for EU accession.!8?
Despite efforts, implementing reforms remains difficult, underscoring the importance of EU
oversight and its focus on ethical standards in Albanian politics'®?® for establishing a robust

democracy.'®® The successful journey towards EU integration through such constitutional
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reforms1830

can provide precious guidance for other wishing candidate countries in the region.
The lessons also include the obligation to EU values, the importance of technology in
upgrading transparency,'®3! and the necessity of political integrity and public trust in this
journey. France's veto on opening accession negotiations with Albania in October 2019 despite
its successful reforms was seen as a setback to both the Western Balkans' European integration

and the future of the EU.1832

Meanwhile, Bosnia & Herzegovina (BiH) has instituted a vigorous legal structure to
promote and protect the autonomy of its judiciary®2 and prosecutors, with the High Judicial
and Prosecutorial Council,'®4 serving as a primary beneficiary of EU assistance. However,

anxieties remain in terms of political pressure in the judicial system,83

particularly concerning
the appointments, transfers, and removals of judges. Despite some improvements in addressing
court case backlogs, persistent issues such as lengthy proceedings, insufficient judges and pay,
limited IT resources, and poor media-judiciary communication continue to hinder efforts to
rebuild public trust in the judiciary.’®®® The complex dynamics within BiH’s judiciary,®
coupled with security challenges and systemic corruption, present formidable obstacles to the
rule of law.’8®® The fragmented internal security apparatus requires robust international
collaboration to effectively combat transnational organized crime,'®° terrorism, and illegal

migration.*®*° Rampant corruption!®! and nepotism, fueled by socioeconomic instability, pose
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significant threats to the country's socio-political stability and impede its progress towards EU

integration. The persistent failure to enact meaningful reforms,84?

coupled with challenges in
detecting and prosecuting high-level corruption,'®2 underscores systemic deficiencies that

erode confidence in the rule of law within the country.

Efforts to prosecute war crimes'®4 perpetrators are hindered by slow progress,
incomplete processes, non-compliance, legislative hurdles, and limited regional cooperation,
casting doubt on the effectiveness®*® of tackling violations of international humanitarian law.
Despite significant successful developments with established legal framework in media
institutions,'84 public service broadcasting in BiH often functions under the pressure of the
ruling elite,*84" causing to menaces and aggression towards press with insufficient response
from governing bodies. The implementation of laws safeguarding ethnic minority groups is
insufficient,'84 with persistent harassment and prejudice against minority individuals.
Notwithstanding conformity with international norms, the asylum and international protection
system'®® in BiH requires efficient supervision and enforcement. BiH’s path®®® to EU
membership faces obstacles such as organizational complexity, legislative gaps, and political
instability, yet civil society®®! actively monitors and responds to EU inquiries, showcasing
dedication and coordination. The challenges faced by the government concerning human rights

and the rule of law®? are critical for its EU integration, with the need to depoliticize the
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judiciary being emphasized in negotiations, especially in chapters 23 and 24.18%3 While
progress has been made through the establishment of the judiciary under the Dayton
Constitution, the country needs to fully consolidate its judiciary to meet EU accession
conditions,*®®* crucial for democratization and addressing issues like border protection and

illegal migration, which could impede negotiations.8%

In Kosovo, the rule of law®® faces significant challenges stemming from political
interference and widespread corruption, which threaten the independence of the judiciary.18%7

Despite legal safeguards and institutional mechanisms, such as judicial and prosecutorial

councils, efforts to improve judicial independence!®®

1859

and efficiency have been hampered by
ongoing corruption > and a backlog of cases. Moreover, there are concerns about the capacity
of local prosecutors to handle sensitive cases, such as those involving war criminals.8%° Anti-
corruption initiatives'®! have struggled to produce tangible results due to organizational
overlap and reluctance among judges and prosecutors to tackle high-level corruption.
Additionally, the media landscape®? faces financial constraints and increasing risks for
journalists, potentially undermining editorial freedom and hindering investigative

journalism.18%3 These issues are crucial in Kosovo's journey towards European integration, %4
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1865 1867

highlighting the indispensable link between rule of law,®% media freedom, 8¢ democracy,
and the protection of human rights,*#® including those of ethnic minorities'®® and LGBTI+"0

individuals.

The culture of impunity in Kosovo,*®"!

persisting for over two decades since the
conflict, allows political elites to commit human rights violations and crimes without fear of
consequences,*®2 hindering justice and reconciliation efforts.*8”® However, the state of rule of
law in Kosovo is guided by constitutional principles upheld by the Constitutional Court, aiming
to shape the state's structure, protect the rule of law, human rights, and a multi-ethnic
society.'®* Addressing nationalist beliefs, political manipulation, corruption, organized crime,
and judicial interference®®”® is crucial to bolstering the rule of law. Integrating context-specific
approaches in transitional justice, alongside empowering civil society, is vital for implementing
the EU's transitional justice policy effectively.'®’® Balkan countries, especially evidenced by
Kosovo, have encountered substantial obstacles in adhering the rule of law,'®”” which is a
principal principle in contemporary democracies and a crucial factor of European integration.
Kosovo, as a potential EU candidate, has been working diligently to fulfill the rule of law

standards, 8’8 especially owning to its history of post-conflict crimes and the foundation of the
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Specialist Chambers and Specialist Prosecutor's Office (SC-SPO) to tackle grave offenses®’®
committed by former members of the Kosovo Liberation Army (KLA).*& This special
transitional tribunal illustrates attempts to obtain reconciliation and justice®®! in the absence
of functional political mechanisms, with the final objective of democratizing Kosovo society
and fulfilling EU accession criteria. However, the proficiency of these actions in reaching these

targets is yet uncertain.82

In the case of North Macedonia, even with the presence of required structural
prerequisites for judicial independence,'8 such as a legal structure and judicial councils, the
influence of politics continues to be notable in judicial decisions. The judiciary's ability for
self-ruling through the judicial council®®®* has raised doubts, with wiretapped dialogues
exposing executive authority over the judiciary. The constitutional amendments® provided a
robust legal framework for the guarantees of a free and fair civil society as well as produced a
small enhancement through judicial appointments, but corruption®®® js still widespread,
especially at higher levels, with constrained improvement in addressing high-level corruption.
The media experiences hurdles®® related to perceived political affiliations and influence, with
examples of intimidation, menaces, and violence against journalists and a situation of

exemption, even considering the recent decrease in pressure on press. Excluded communities,
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such as the Roma community,*® ethnic minorities, and LGBTQI+ individuals,*®® observe
discrimination and hatred, denial of basic rights, and violence, with the absence of strong
government condemnation and few arrests. Meanwhile Macedonia's asylum law harmonizes
with EU norms,'8% the mechanism for evaluating refugee status exhibits shortcomings, as
underlined by the UNHCR.!! The country also faces significant challenges in its
constitutional and political systems,'8%? notably within the judiciary, marked by political
influence, corruption, and clientelism.8% The government's Judicial Reform Strategy (JRS)*8%
from 2017 to 2022 aimed to address these issues but has raised concerns about its effectiveness
and potential negative impacts, particularly regarding the proposed Judicial Council's impact
on judicial independence. There is a growing call for a more comprehensive and sustainable
approach to judiciary reforms in North Macedonia to truly enhance judicial independence!®®
and ensure progress in European integration efforts.

The migration crisis in Europe has revealed critical deficiencies in the EU's asylum
system and migration management, exacerbating challenges to the rule of law across the
continent!®® and impacting neighboring countries like North Macedonia. The rule of law
problems in Europe include ineffective border procedures and asylum systems, exacerbating
irregular migration*®®” and solidarity'8%® disparities among member states in addressing

migration complexities. North Macedonia, positioned strategically along migration routes,
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encounters significant security challenges,'®®® leading to exploitation of migrants' rights,
necessitating urgent collaboration with the EU to protect human rights, uphold the rule of law,

and address future crises effectively. %%

The government of Montenegro adopted legal instruments and established novel
institutions to enhance judicial independence as required by the European Commission.%!
However, necessary alterations in judicial practices are still absent, and anxieties remain
concerning political intervention, even among judicial authorities.!®*2 While progress have
been achieved in the capacities of the judicial and prosecutorial councils, the accomplishment
of promotion systems and disciplinary accountability is yet to be addressed.'®®® Corruption is

also a prominent matter,'%%

with some development in tackling high-level corruption and
organized crime, mainly linked to the proactive endeavors of the Special Prosecutor's Office
(SP0).19% Media freedom and protection experience shortcomings, with restricted inspections

on abuses against press members. %%

The application of anti-discrimination laws has been ineffective, particularly
concerning vulnerable groups such as the Roma minority,°” Albanians, and Bosnians.!*% The
government has achieved restricted improvement in harmonizing with the EU political

standards®®® and the rule of law benchmarks in spite of establishment of novel anti-corruption
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organs and enactment of several regulations.®° Attempts to reform the judiciary®**

are lasting,
however, the initial matters characterized such as worries on accountability, independence, and
impartiality, represent persistent challenges.’®'? The rule of law!*®® in Montenegro faces
significant challenges due to shortcomings in the selection and accountability of prosecutors
and judges, as well as issues with transparency and efficiency within the judicial system.!%**
The current political crisis, coupled with the emergence of new political parties, adds
complexity to Montenegro's journey towards EU membership!®® and underscores the

importance of addressing these rule of law concerns, 91

The Republic of Serbia advanced in judicial independence!®'’ as part of its
Europeanization endeavors,'®*® but problematic matters prevail. Judicial and prosecutorial
councils®® still encounter political interference in appointments and promotions, impeding the
foundation of a transparent, merit-based system. Ineffective judicial procedures®®® are
influenced by a backlog of cases, bureaucratic hurdles, and procedural abuses, impacting access
to justice. Corruption and organized crime!®?! remain widespread, with challenges in capacity,
transparency, and organizational cooperation, whereas high-level corruption cases!®?? and war

crimes prosecutions encounter difficulties.’®2® In Serbia, the legal framework for tackling
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corruption in public procurement faces challenges that can erode transparency and competition,
emphasizing the necessity of aligning regulations with EU standards to enhance anti-corruption
safeguards.'®?* To combat corruption!®?® and organized crime!®?® in the country, strengthening
institutional frameworks, promoting adherence to conflict-of-interest rules, and enhancing

coordination among anti-corruption agencies and law enforcement are essential.

Media liberty has deteriorated,'%?” with documentation of government interventions and
assaults on journalists. The Roma minority®?® faces considerable prejudice, while in spite of
legal structures, marginalized groups including LGBTI+ individuals!®?® and persons with
disabilities observe persistent difficulties.’®*° Further shortcomings comprise non-presence of
robust political will and ability for proficient rule of law enforcement in Serbia.?®*! EU poses
concerns about the ability of government to effectively pursue policy discussions and undertake
project management in the framework of the Serbian justice sector.!%%? Besides this, even
though there have been legal reforms in place, the practical application of these modifications
within the Serbian justice system still confronts challenges.'®* Finally, obtaining the rule of
law'%* in Serbia is a continuous and complicated process that encompasses not just legislative

modifications but also cultural education and harmony with basic norms of the constitutional
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state.!®% Thus, despite significant support from the EU and other global actors, the rule of

|aVV1936 1937

in Serbia remains in poor condition,””*" with advancements in the judicial system
overshadowed by challenges in achieving fairness and autonomy.%*® Enhanced coordination

and careful reform strategies are vital to address legal inconsistencies, rushed reforms, and

1939 1940

politicization, fostering the rule of law***” and harmonization within Serbia's legal system.

Croatia's accession'®¥! to the EU not only validates the effectiveness of the EU's
enlargement policy®*? but also underscores the pivotal role of upholding the rule of law!®* in
the accession process. Its successful integration endorses credibility of the program of SAP1%4
and validates the concept that EU membership can be earned by conforming to the enlargement
model. Croatia’s experience as the first country in the region to engage with the EU's innovative
negotiation instruments underscores the significance of a robust commitment to the rule of
law, %% serving as a guiding principle for aspiring member states.!**¢ Drawing lessons!®*’ from
Croatia's accession journey emphasizes the critical importance of adherence to conditionality
and the new negotiation methodology in shaping a strong foundation for the rule of law within
the Western Balkans.'%48
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3. Berlin Process

The Western Balkan countries' progression towards EU membership varies,'%*

hindered by insufficient reforms and limited impact on democratic stability.'®*® Each single

country in the region can be characterized as semi-consolidated democracies,**%*

yet they have
encountered significant challenges in the process of democratic progress. Meanwhile, every
country experiences its unique set of difficulties,®>2 a commonly encountered barrier to their
rapid integration into the EU is the problematic state of the rule of law.1%2 This is characterized

1954 1955 at various

by poor and corrupted institutions,*>* absence of accountability and transparency
levels of administration, and a substantial non-existence of political support for necessary
reforms.1%® The EU faces a dilemma as it balances enlargement fatigue among member states
with the imperative of upholding democratic principles in the Western Balkans.'®>" Despite
emphasizing the importance of rule of law and governance, the EU's strategies have lacked
tangible methods for implementation, leading to tentative membership dates being offered but

often abandoned and a prioritization of stability!°>® over rule of law progress.1%*°

The Berlin Process,'*® initiated in 2014 by Germany and other EU members, aimed to
support Western Balkan countries in their journey towards democracy, economic growth, and

regional collaboration, aligning with existing EU strategies.%! However, despite efforts, these
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states have not been effectively persuaded to implement necessary reforms for EU

1962 \yith the rule of law often overlooked. The exclusion of the rule of law as a focal

accession,
point can be attributed to a reliance on economic reforms to indirectly reinforce it, a perspective
proven inadequate.%®® To address this, the Berlin Process must prioritize the rule of law,9%
involving diverse contributors and improved structures to better prepare Western Balkan
countries for EU membership while preventing regression. To enhance its effectiveness, key
recommendations include establishing a dedicated Rule of Law Task Force with diverse
representation, integrating rule of law discussions into summit meetings, and involving
national parliaments and a broader range of stakeholders for balanced oversight and effective

strategies. %%

The Berlin Process aimed to enhance the rule of law and promote regional collaboration
in the Western Balkans,*®® but annual reports from the Commission'®® revealed a significant
deterioration in democratic governance and the rule of law in candidate countries, raising
doubts about the effectiveness of the initiative. Despite emphasis on governance improvement
and judiciary independence,®® tangible progress in bolstering the rule of law appeared to be
delayed, highlighting the urgent need for more substantial reforms and stronger commitment
to democratic standards in the region.’®®® However, the process emerged as a crucial
intergovernmental initiative supported by the EU to maintain the European integration
perspective for Western Balkan countries®”® amid challenges in historical, economic, and
political realms, fostering regional cooperation and addressing shared obstacles. It highlighted

the imperative for strengthening rule of law and governance structures in the region to align
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with EU standards and criteria for membership, ultimately influencing the evolution of EU

enlargement policy.**"

The Sofia Summit in May 2018 reaffirmed the EU's commitment to the Western
Balkans,'%"2 echoing the Thessaloniki Summit of 2003,1°® and aimed to bolster cooperation
across various crucial areas such as the rule of law, governance, security, migration, socio-
economic development, and digital initiatives. It emphasized the importance of reconciliation,
good neighborly relations, and collaboration in fostering democracy, combating corruption,
and ensuring regional stability, extending the influence of the Berlin Process!®’* on the region’s
priorities for EU integration.®”® This Process bolstered candidate countries' integration into the

EU by fostering economic and regional cooperation,’®

addressing governance issues, and
facilitating debates, all within existing EU frameworks and without creating new
organizations.'®”” Berlin Process'®’® has primarily focused on economic, social, and political
connectivity,*®’® yet it has overlooked critical issues such as the rule of law, security, and
reconciliation, lacking effective means for enforcing agreements and supervising
development.’®® The version of "Berlin Plus"%! appears insufficient to tackle these core
challenges, which may impede endeavors to encourage regional leaders to focus on enhancing

crucial aspects necessary for EU integration.
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The EU’s interaction with the Western Balkans has confronted several difficulties in
ensuring the rule of law and democratic governance.'®®? The SAP®® introduced by the EU
intended to set up these values as part of the region's journey towards EU integration.9*
Nevertheless, the expected improvements were hampered due to delays in ratification, non-
cooperation with international tribunals, and unsettled border disagreements in post-Yugoslav
countries.'®® In Serbia, North Macedonia, BiH and Albania, political chaos and segregation
have posed obstacles to the transition to democracy, through corruption, authoritarian rule, and
resistance to legal reforms.'* Bosnia and Herzegovina's ethnic divisions!®®” and complex
institutional structure have hindered state cohesion, while Kosovo struggles with governance,
corruption, and a fragile economy.'%® The candidate countries in the Balkan region also
observe crucial hurdles'®® namely, long-standing political leaders, substantial unemployment
level, ethnic nationalism, corruption,’®®® and organized crime.® The relations'®® with
neighboring countries are still delicate, and the success of reconciliation initiatives is
restricted.'® The EU has adopted a novel strategy highlighting justice, fundamental rights,
corruption, and security at the outset of the accession process,'% but achievement relies on the
obligation of political elites and civil society.?®® Furthermore, external actors, including
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1996

China, Russia, and Turkey~**° pursue strategic interests in the region, intensifying complexity

1997 which prevents democratic reforms and leads for alternative

of the rule of law scenery,
alliances.'% Thence, establishing an "EU Connectivity Fund" with clear benchmarks tied to
legal advancements would robustly support!®® conflict resolution, bolster civil society, and
prioritize economic integration in the Western Balkans, ultimately safeguarding the rule of

law 2000

4. EU Initiatives in the Western Balkans

The EU's dedication to the rule of law, codified in its treaties?®* and bolstered by the
Copenhagen criteria,®® has been pivotal in extending its influence beyond geographic
boundaries?®®® to ensure the adherence of third countries to EU regulations during the
enlargement process. Since 1993, the EU has established Chapter 23 and Chapter 242%4 to
oversee rule of law reforms in candidate countries, adapting more personalized tools such as
public opinion research and functional assessments for greater effectiveness. In February 2020,
the Commission adopted an innovative strategy to EU enlargement,?°® targeting to improve
the credibility, predictability, and dynamism of accession negotiations by applying more
transparent and more brief criteria for evaluating reforms in candidate countries.?°% Preserving
effective judiciaries is essential for ensuring legal certainty, fostering economic growth and

investment, and maintaining the sound condition of the rule of law, which is vital for peace,
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security, and social development.?%” The 2020 approach, placing the rule of law at the core of
the accession process, is deemed crucial, addressing deficiencies in prior strategies.?® The
implementation of new tools for rule of law assessment may improve evaluation, but a stricter
approach could slow down accession, underscoring the need for candidate countries to

promptly enhance their rule of law development.?°%®

The prolonged?°® accession process for candidate countries has been hindered by
continuous demands to reinforce rule of law,?**! which has undermined the credible perspective
of membership. In the Western Balkans, ethnic identity interests often overshadow

administrative reforms,2012

complicating Europeanization efforts,?°*® while limited EU
involvement and minimal proficiency in ensuring the rule of law further exacerbate the
challenges. Despite the EU’s deployment of civilian Common Security and Defence Policy
(CSDP)?%* missions aimed at reinforcing the rule of law and Europeanizing national political
systems, the region has faced challenges in fully embracing these initiatives due to complex
historical?®® and socio-political factors.?°*® Such constraint is a product of scarcity of robust
political determination among local political officials to effectively fight with organized crime
and corruption?°!’ and take on significant reforms to satisfy EU accession criteria. The Balkan

countries' journey towards a strong rule of law system emphasizes adherence to EU conditions
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for accession over reliance on CSDP missions, despite the latter's role in shaping EU foreign

policy and regional stability.2018

Emphasizing the rule of law is pivotal in considering EU enlargement as an
evolutionary process for candidate countries, necessitating the strengthening of democratic
institutions, independent judiciaries, free media, and the protection of civil and political
rights.?’® Despite the EU's emphasis on its fundamental values in the enlargement
methodology, persistent structural deficiencies, along with concerns about corruption and
organized crime, continue to pose challenges in the region.2°?° Besides this, the weakening of
the rule of law in some EU member states, namely, Poland and Hungary,??! has provoked
anxieties about obligation to the rule of law within the Western Balkans. The EU's accession
framework underlines the importance of the rule of law as a fundamental criterion for both
candidate and acceding states,?°?? integrating it progressively into enlargement policies to
ensure sound financial administration and effective EU funding.?%2®> While systems like the
2014 Rule of Law Framework®?* and the 2020 general regime of conditionality?°%®
demonstrate a commitment to safeguarding the rule of law and EU budget integrity, ongoing
concerns persist in certain member states regarding the adherence to these principles.20%
Despite its entrenched status as a core value in EU enlargement, challenges persist in
implementation and enforcement,?°?” complicating efforts to bridge the gap between accession

requirements and membership commitments.

2018 N, MULLETI, EU Civilian CSDP Missions and the Consolidation of the Rule of Law in the Western Balkans,
in Solidarity and Rule of Law: The New Dimension of EU Security, 2023.

2019 G, AVERSENTE, Lo Stato di Diritto in Italia: Analisi dei Primi Report della Commissione Europea, in
Collana di Studi di Consulta Online, 2023.

2020 7 BJELAJAC, J. MATIJASEVIC, The Importance of the Fight against Corruption and Organized Crime in
the Process of Accession of the Western Balkan Countries to the European Union, in The European Union and
the Western Balkans: Challenges and Perspectives, 2014.

20213 JUZOVA, Visegrad in the Western Balkans: Losing Ground?, in Think Visegrad Policy Briefs, 2019.

2022. 0, BURLYUK, An Ambitious Failure: Conceptualising the EU Approach to Rule of Law Promotion (in
Ukraine), in Hague Journal on the Rule of Law, 2014.

2028 A, SHEHAJ, The Perils of Succor, cit.

2024 Eyropean Commission, Communication from the Commission to the European Parliament and the Council,
A New EU Framework to Strengthen the Rule of Law, COM (2014) 158 final, Brussels, 11 March 2014.

2025 T, TRIDIMAS, Recovery Plan and Rule of Law Conditionality: A New Era Beckons?, in Croatian Yearbook
of European Law & Policy, 2020.

2026 3. SLAPIN, How European Union Membership, cit.

2027 T, RUSSO, The Security, cit.

190



The EU has been struggling with a crisis??® of rule of law adherence, endangering both
EU core values and mutual trust among member states?®?° due to actions aimed at undermining
judicial autonomy.?%%° The EU has reacted with necessary tools to safeguard the rule of law
and the Court of Justice has been actively involved in dealing with these hurdles.?*! The Court

introduced the non-regression principle?®® to safeguard judicial autonomy?%%®

and reciprocal
trust?®* among member states, highlighting potential risks from unaddressed Article 7
procedures?®®® or further erosion of the rule of law?%*® in national contexts. Ensuring trust and
adherence to the rule of law remains vital for Western Balkan®®*" countries aspiring for EU
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accession, crucial for both their integration into the Union<">° and preserving its unity. Despite

external challenges such as Russian aggression in Ukraine,?%*°

prioritizing these principles is
essential to safeguard the EU's legal framework and adapt to changing European political
dynamics.2%4% Western Balkan countries prioritize adherence to EU standards, recognizing its
dual significance in both EU accession requirements and the structuring of migration
policies.?%*! They face challenges enforcing rule of law principles during accession, navigating
conflicting viewpoints and varied notions, crucial for addressing complex migration and

accession issues.?%42

The Balkans, striving to meet EU standards, face challenges of transnational crime and

corruption,?%*3 emphasizing the rule of law, and stressing EU integration, regional cooperation,
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and international legal compliance.?®** The EU is actively engaged in bolstering legal

frameworks and institutions in the region to combat violent extremism,?%4

crucial steps in their
journey towards strengthening the rule of law, safeguarding human rights, and progressing
towards European integration.?*® The EU's focus on alignment with its standards and

norms,2947

including the ECJ's role, is vital for Western Balkan countries’ accession by
harmonizing legal systems and addressing transnational crime.?*® Candidate countries
pursuing EU accession must overcome legal and governance hurdles to align with EU
environmental standards and improve the rule of law to safeguard environmental and social
well-being for future generations.?®*® Nevertheless, challenges concerning the access to
justice?® in environmental issues is relevant not only at the international level but also in the
Western Balkans.?%®! Legal structures struggle to provide efficient access to justice for
environmental rights, emphasizing the importance of global environmental concerns and
intergenerational equity in the region.?%? Aligning these organs with international norms,2%3
is crucial within the enlargement process as it ensures the promotion of a sustainable and

equitable future for citizens while upholding the principles of the rule of law.

The EU faced a pressing challenge with recent member states leaning towards

autocratic rule,% threatening both internal democratic structures and enlargement prospects,
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especially in the Western Balkans.?%*® Highlighting the importance of prioritizing the rule of

2056 aimed to address

law and European integration, the Conference on the Future of Europe
these critical issues for both the EU and potential enlargement.?®” The conclusion of the
Conference in May 20222%°8 was followed by the European Commission's communication
"Putting Vision into Concrete Action,"?%® which detailed its subsequent initiatives, including
those in its 2023 work program?° focusing on the rule of law and the integration of the
Western Balkans into the EU. Considering the future, collaborative efforts between the EU and

the Western Balkans?%®! are crucial to counter the growing ties between some Balkan nations
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and authoritarian regimes,~*°~ necessitating support for civil society,*** political pressure on
regional elites, and potential financial restrictions.?’®* Prioritizing the rule of law and
enlargement policies within the EU's agenda is significant to address democratic regression in
Europe.2%> Urgent action, including robust engagement and specific measures, is needed from
EU institutions and member states to combat democratic backsliding both internally and in

neighboring regions.2¢

The critical role of the rule of law in Ukraine's?% integration, mirroring experiences in

the Western Balkans, underscores the necessity of aligning security priorities with legal
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frameworks amidst rising geopolitical tensions within the EU. Despite opposition from certain
member states such as France?*®® and the Netherlands,?%®° the EU should steadfastly support
enlargement, particularly of Ukraine, Moldova, and potentially Georgia,?®’® prioritizing
democratic accountability and oversight. Ukrainian crisis has fostered a renewed sense of

European solidarity and identity,20"!

2072

yet the EU must establish a clear doctrine for war-affected
states seeking membership and address various forms of opposition to enlargement.
Therefore, Balkan states?”® must prioritize enhancing the rule of law, including combating
corruption, bolstering judicial independence, and upholding democratic values, both in

2074

response to Russian aggression?’’# and to enhance their prospects for EU accession.?°” In this

manner, these nations can enhance their security and eligibility for EU accession,?°’®

aligning
more closely with European values in the face of external challenges such as geopolitical
instability.?’” The rule of law is observed as a vital element in the credibility?® of the
enlargement process, and its proficient fulfillment is crucial for the democratic transformation
of Balkan countries. The EU must uphold strict yet fair conditionality,?’® engage with
candidates on broader political issues, empower citizens, and take decisive actions to foster

democratic reform and uphold the rule of law in the Balkans.2°®

The initial vision of a stable, democratic®®* Western Balkans fully integrated into the

EU, adhering to its standards, especially regarding the rule of law, has gradually lost credibility
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and strength over time. Challenges of the crisis in Bosnia and Herzegovina,?°®? the Belgrade-

Pristina negotiations,?%3 and democratic regression in Serbia?%*

are all closely connected to
the rule of law. The EU's emphasis on stability?°®® over democratic reforms in the Western
Balkans, known as “stabilitocracy,"®® has allowed authoritarian governments?®’ to
superficially?®® align with European values while making little progress in areas like the rule
of law. The security situation is portrayed as complicated and concerning matter in the Western
Balkans,?%% illustrating the rule of law's essential position?®® in promoting stability and
minimizing tensions. Potential EU compromises?®! on EU values for geopolitical

alignment?®®2 risk undermining the integrity of rule of law principles in the Balkan region.2%%

2094 and democratic reforms20%

Therefore, prioritizing the rule of law over geopolitical
concerns?®® in the EU accession process is essential, emphasizing the significance of

upholding these principles for stability and democratic progress in the Western Balkans.?%%’
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The European Commission's approach?°® to the accession process of Balkan states?®®
is continuously evolving, especially regarding the challenges?'® associated with strengthening
the rule of law.?1% Meanwhile Balkan enlargement is still on the EU's agenda,?'%? the timeframe
for this process is unpredictable, challenging the trustworthiness of the credibility of the

2103

accession model that associates adherence to EU membership conditions.?%* The

Commission's revised plan,?%

acknowledged that foreign influence primarily on Western
Balkan states' political and legal institutions often results in superficial compliance rather than
genuine progress in the rule of law. In reaction, the Commission has vigorously pointed out the
role of candidate states' parliaments?:°® as legitimate "watchdogs"?!%’ to upgrade the ownership
of accession-related reforms.?1% Efforts to enhance the rule of law?'® in Balkan parliaments
can benefit from strengthening administrative capacity, fostering inter-parliamentary
cooperation, and navigating inter-party competition. While the EU's uniform approach?!1® may
not suit the diverse challenges of the region, prioritizing adaptable strategies and collaboration,
both internally and externally, offers greater effectiveness, especially considering the unique

political and historical contexts of the Western Balkans.?!
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The EU Court emphasized?''? the critical importance of the rule of law across all EU
activities, since the establishment of the EEC Treaty, with a focus on aligning national interests
with supranational goals.?!*® National parliaments oversee their representatives' actions within
the European Council, but lack a European-level mechanism to evaluate their promotion of
broader European interests.?!'* However, the EU's unsystematic enforcement of standards,

influenced by political expediency or national interests of member states,?!

poses hurdles in
the accession process, exemplified by Spain's refusal to recognize Kosovo's independence

hindering its EU membership application.?!1® National interests?!!” within the EU, exemplified

2118 2119

by Greece's tensions with North Macedonia“~*° and Croatia's border disputes with Slovenia,
have obstructed Balkan states' integration progress despite meeting requirements.
Controversial policies of Poland and Hungary, particularly regarding migration and democratic
norms,??% strain intra-EU relations and weaken the union's credibility in upholding the rule of
law.?*?! This influence undermines EU policy coherence and collective action,?*?? hindering
efforts toward European integration.?*?® It also creates barriers to establishing a uniform legal
framework, eroding the EU's role as a promoter?*2* of democratic values and the rule of law in

the Balkans and beyond.?!%
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5. Present Realities and Future Prospects

The EU's enlargement policy for the Western Balkans emphasizes good governance in
the context of the rule of law, as crucial for membership, initiating the Credible Enlargement
Perspective?'?® in 2018 to address associated challenges. In 2020, the EU Council?'?’
introduced a new enlargement approach, linking negotiation chapters based on mutual
dependence, but this coincided with the onset of the COVID-19 pandemic,?!?® impacting
judiciaries and the rule of law globally. The COVID-19 pandemic has led to significant

adjustments in judicial procedures?'?°

across Balkan states, including restricted access to
lawyers in criminal cases and the adoption of digital tools in trial proceedings.?**° Such changes
prompt scrutiny of EU Commission evaluations, requiring assessment of COVID-19's impact
on rule of law?*3! and distinguishing between temporary and lasting changes for enforcing EU
conditionality policies. The pandemic has provided an opportunity for governing elites®*? to
strengthen their authority while potentially undermining democratic institutions,?*
particularly in the judiciary?3* and legislature, thereby posing threats to the rule of law?'* and

liberal democracy within the EU.?3® The integration of video and audio conferencing?®’ in
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court proceedings?!®

reflected a transition toward modernizing legal practices, yet it also
posed challenges?®®® to the foundational principles of the rule of law. While such
technologies?!4® offered efficiency gains, presented accessibility challenges for self-
represented litigants, 14! emphasizing the ongoing need for technological innovation to ensure

open justice, procedural fairness, and impartiality?'42

in the legal system. The response to the
crisis should adhere to the rule of law, uphold human rights, and maintain legality, legal
certainty, and proportionality in emergency measures, with continuous reassessment, as
emphasized by the European Commission in 2020.2'%® The ECJ showcased resilience by
upgrading contingency plans, embracing telework, modernizing IT infrastructure, efficiently

applying procedural rules, and strategizing for future judicial and administrative changes.?*44

Managing the pandemic situation?**® varied across EU member states, affecting the
protection of fundamental rights and fair trial access,?!*® particularly impacting the EU
accession process for Balkan candidate countries. Remote hearings and digitalization?'4’
became widespread, monitored for human rights adherence, with some states?* enacting laws
to safeguard defendants' rights. For Western Balkan countries, adherence to Chapter 23
stipulations,?**® emphasizing the rule of law and fundamental rights, remains unchanged. This
entails ensuring procedural rights for defendants in both physical and remote court hearings,

harmonizing legislation with EU standards, and integrating European Court of Human Rights
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rulings to safeguard fundamental rights effectively.?!>® The EU has responded swiftly to the

legal and economic?'®! challenges of the COVID-19 pandemic,??

implementing measures to
bolster recovery and solidarity while addressing rule of law concerns.?*>® This has prompted a
significant reevaluation of the balance between monetary and economic aspects within the
EU,?1%* necessitating further constitutional reforms to strengthen economic governance and
ensure effectiveness and legitimacy. During the pandemic, the EU enlargement process faced
challenges as Balkan states struggled with reforms to align with European norms, particularly
in judicial independence, corruption, and media freedom.?!>® Despite some positive steps,
political interference in the judiciary and insufficient anti-corruption measures persisted,
undermining trust in the accession process.?*>® This uncertainty, compounded by enlargement
fatigue and pandemic-related disruptions, has cast doubt on the future of the rule of law in the
Balkan region and the credibility of both the states seeking accession and the EU's enlargement

strategy.?*®’

The COVID-19 pandemic?'®® has worsened democratic decline in the Balkan candidate
states, with leaders?!®® sidestepping institutional procedures and eroding democratic values?:°
despite initial crisis management efforts. Balkan region indicated different levels of power
exploitation, for example, North Macedonia?'®* exhibited fewer instances of abuse of power or

democratic breach during the pandemic thanks to its caretaker government, whereas
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Albania?'®? and Serbia?'®® encountered substantial hurdles. EU conditionality in the Western

Balkans yielded short-term benefits but posed risks to democracy due to challenges®® in

government accountability, opposition strength, and judicial proficiency.?!% The EU's financial

assistance effectively addressed the health crisis and economic challenges, but concerns raised

due to inadequate surveillance systems, political obscurity,?:6®

2167

and increased governmental
authority. The misuse of EU funds=*’ in the Western Balkans highlighted the critical need for
enhanced legal oversight to uphold the rule of law, ensuring transparent and accountable
utilization of resources while fostering democratic principles and effective state-building

endeavors.2168

In the pre-Covid-19 and pre-Ukraine war era,?'®® the EU enlargement into the Western
Balkans region faced significant challenges due to concerns about the functioning of
democratic institutions and the rule of law in candidate countries,?*’® as well as reluctance
among EU member states to share resources amidst economic crises.?*’* The slow pace of
enlargement?'’2 was also influenced by fears of disrupting EU decision-making processes?'’3
and resistance from citizens wary of accommodating new members.?*’* However, recent global

shifts, including the Covid-19 outbreak?'’® and geopolitical tensions,?’® have emphasized the
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need for EU regional engagement and protection of its borders.?’” While countries, namely,
Ukraine,?t"® Moldova,?*"® and possibly Georgia?'® have become EU candidates, the delayed
integration of the WB6 has become untenable, given external influences from Russia, China,
Turkey, and Saudi Arabia.?!8! The prolonged delay not only jeopardizes the rule of law
principles?'8 within the region but also presents a significant threat to EU security interests.?'83
Therefore, urgent inclusion?!84 of the WB6 into the EU is crucial for regional stability?'®® and
the establishment of a geopolitically strategic Europe.?'® The advancement of the integration

process necessitates a shared responsibility between the EU and the Western Balkan states. 218

The Western Balkans states today continue to express a strong desire?'®® for EU
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integration,?!® viewing it as a pathway to stability,**® economic growth,?!°* and increased
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democratic standards.?'°? They have made significant efforts to align their legal frameworks
with EU standards through the implementation of reforms in various areas such as judiciary,?®3
public administration,?!% and human rights.?!® The prospect of EU membership serves as a
catalyst for these reforms,?% as it requires adherence to EU legal norms and standards,
fostering the development of transparent and accountable governance structures in the
region.?!®” The EU remains engaged in integrating the Balkan states, viewing their accession
as a means to foster stability?!®® and security in the region,?!*® as well as to advance the
principles of democracy, human rights, and the rule of law.?*®® However, the pace of integration

is contingent upon the readiness of candidate states to meet the EU's criteria,??%

particularly in
areas such as the rule of law, judicial independence, and the fight against corruption.??%? The
importance of the rule of law??% in this context cannot be overstated,??* as it serves as the
foundation for democratic governance, respect for human rights, and the functioning of market
economies.??% Legal reforms aimed at strengthening the rule of law not only enhance the
credibility??% of candidate states but also contribute to building trust between the EU and the

Western Balkans. Therefore, the effective implementation and enforcement of legal measures
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2207 2208 in

to uphold the rule of law=-"" are crucial for advancing the European integration process

the region and fostering a culture of accountability and transparency.

At the onset of Jean-Claude??°° Juncker's Commission from 2014 to 2019,2%1° a strategic
stance on enlargement was adopted, acknowledging the historic success of past expansions
while emphasizing the need for consolidation among the existing 28 member states before
further enlargement.??!! This entailed a shift in focus towards enhancing cooperation,
association, and partnership with neighboring countries??'? such as Moldova, Ukraine and

Georgia,??'? rather than prioritizing the accession of Western Balkans.??* Meanwhile, the

2215 2216

integration of the Western Balkans*<*> into the EU remains a crucial endeavor, promising
stability, prosperity, and cooperation in the region.??” Central to this process is the alignment
with EU standards and regulations, emphasizing the rule of law as a cornerstone for democratic
values, human rights, and accountability.??'® Upholding the rule of law fosters a fair and
transparent legal system, essential for combating corruption,??'® ensuring equal treatment, and
promoting good governance practices.???° By adhering to these principles,???! the Western

Balkans not only enhance their economic prospects and governance structures but also
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strengthen the EU's influence while promoting<<“ stability and cooperation in the broader

European context.???3

FINAL CONCLUSION

The thesis thoroughly examines the principle of the rule of law in the context of EU
enlargement,???* emphasizing the intricate balance and effectiveness of legal frameworks. The
primary research problem addressed herein revolves around understanding how EU
enlargement processes adhere to and promote the EU fundamental values,???° particularly
through mechanisms of conditionality???® and differentiation.???” Conditionality???® refers to
the EU's requirement that candidate countries implement significant legal and political reforms
to qualify for membership, ensuring adherence to the rule of law and democratic principles.

2230

Differentiation,???° on the other hand, allows the EU to adopt flexible integration??*° strategies

to accommodate the diverse legal and political landscapes of its member states.??3!

The objectives of this research included a thorough analysis of the legal impediments
to European integration,??® and the overall impact of widening and deepening??*® within the

EU on the rule of law. Specifically, this thesis aimed to explore how the legal frameworks
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guiding EU enlargement manage the dual dynamics of widening and the deepening??** of

integration processes among existing member states.

The essential findings underscore crucial disparities between EU enlargement and
accession processes,?3® while highlighting their shared commitment to safeguarding the rule
of law.??*® Enlargement involves expanding EU borders and incorporating new member states,
highlighting the need to uphold the rule of law in newly incorporated regions.??*” Accession
entails a legal integration process for candidate countries, underscoring the rule of law's pivotal
role in guiding reforms and institutional alignment.?2*® In addition, the 'Big Bang' enlargement

strategy,?%3°

experiencing the accession of ten new member states, demonstrated both the
flexibility and rigidity required to manage diverse integration objectives.??*° While the strategy
facilitated rapid expansion, it also highlighted the need for stringent adherence to EU
standards.??*! This dual approach has allowed the EU to manage the complexities of integrating
a diverse group of countries with varying levels of political, economic, and legal

development.??4?

The implications of these findings hold profound significance for the future??*® of EU
enlargement and integration,??** particularly in confronting persistent challenges to the EU's
legal framework, notably regarding the rule of law. The EU's enlargement necessitates
meticulous navigation of integration processes alongside steadfast commitment to bolstering

legal and political unity among its current members.??*® This dual approach ensures the
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preservation of the EU's integrity and enhances its effectiveness, fostering cohesion and
collaboration across its evolving landscape.??*® The flexible approach to integration,??4’
highlighted by the differentiated integration strategy,??*® has allowed the EU to accommaodate

diversity among member states while maintaining core legal and democratic standards.

The concept of differentiated integration??*® recognizes the diverse capacities and
preferences of member states, allowing to accommodate at varying speeds and depths. This
strategy has proven instrumental in navigating the complexities of integrating countries with
differing degrees of adherence to EU principles and standards.??>° Furthermore, the experiences

of countries such as Bulgaria and Romania??®!

post-accession have illustrated the ongoing
challenges of maintaining rule of law standards, even after formal compliance with EU criteria.
These countries have faced persistent issues such as corruption and weak judicial systems,?2°2
underscoring the need for continuous monitoring and support from the EU. This necessitates a
sustained and adaptive approach to post-accession conditionality, as evidenced by the
CVM,?%53 which monitors the progress of these countries in implementing judicial reforms and

combating corruption.

Future research should investigate the equilibrium between flexibility and rigidity in
upcoming EU enlargement strategies, focusing on the enduring efficacy of conditionality
mechanisms and their influence on the rule of law across member states. While
conditionality?®>* has been effective in encouraging reforms in candidate countries, its long-
term impact on maintaining rule of law standards post-accession®?>® remains a critical area of

inquiry. Additionally, conducting comparative studies between past rounds of enlargement?25
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and forthcoming policy modifications can yield profound insights into the evolving landscape
of EU integration policies. By scrutinizing the influence of diverse political, economic, and
legal contexts on enlargement strategies, such research endeavors would offer valuable
perspectives for identifying both effective practices and potential pitfalls in the EU's approach
to enlargement. By engaging with emerging challenges and adapting its functions, the EU
institutions may contribute to shaping the future trajectory of EU governance and integration,

enriching the very understanding of its pivotal role in the European legal landscape.

Our study has demonstrated that the rule of law remains a cornerstone??’ of the EU’s
enlargement strategy, providing both a framework for integration and a mechanism for
ensuring compliance with fundamental democratic values. The judicial character of this thesis
delves into the rigorous analysis of the legal frameworks??>® and mechanisms?2>° pivotal in
upholding the rule of law within the context of EU enlargement.??° It offers a critical
examination of the Court's role?®®! alongside other legal instruments, elucidating how

2262 and differentiation?263

mechanisms such as conditionality are instrumental in fostering
compliance with EU standards among member states and candidate countries.??®* As the EU
continues to evolve, maintaining a robust commitment?2% to the rule of law?2% will be essential
in fostering a cohesive and integrated union that respects both diversity??®” and shared
values.??®® This emphasis underscores the paramount significance of legal principles and

judicial oversight in both achieving and sustaining European integration.?2%°
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The final conclusion demonstrates that the rule of law??’® stands as a core pillar of
European integration process, indispensable for protecting the EU’s essential democratic
values and governance structures.??’! It serves as a significant element within the EU’s
enlargement strategy,??’? ensuring that new members respect to stringent legal and democratic
norms, thereby preserving the Union's integrity and credibility.?2”®> Moreover, the rule of law
is pivotal??’* in advancing the EU's cohesion and resilience, enabling it to efficiently navigate
internal and external difficulties, such as shifts in political and legal dynamics and socio-
economic pressures.??”> Our findings emphasize the essential role that the rule of law?2’® plays
not only in the functioning of the EU’s current framework but also in securing its future stability
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and growth, affirming the necessity of deeply integrating this principle“’’ into the Union’s

policies and expansion strategies.??’

In an era marked by shifting geopolitical landscapes??’® and internal challenges, the EU
faces a pivotal juncture in its enlargement strategy, navigating intricate dynamics with a
steadfast commitment to upholding its foundational principles.?®° As the Union evolves,
vigilance in ensuring alignment with core values is essential, safeguarding the integrity and

vitality of the European project.??! The future??®? of the EU's enlargement strategy will likely
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depend on its ability to navigate these complex dynamics, ensuring that new and existing
member states adhere to its fundamental principles. By continuing to refine its mechanisms for
promoting the rule of law and accommodating diversity, not only would fortify internal

cohesion but also reinforce the EU's global leadership in democracy, human rights, and the rule

of law.2283
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