Little Room for Exceptions. On Misunderstanding Carl Schmitt

Mariano Croce and Andrea Salvatore
Department of Philosophy of Sapienza, Università di Roma, Rome, Italy

Abstract
Carl Schmitt is generally considered as the father of exceptionalism – the theory that the heart of politics lies in the sovereign power to issue emergency measures that suspend everyday normality. This is why his name comes up anytime state governments, whether liberal or not, impose limits on constitutional rights and freedoms to cope with emergencies. This article problematises such a received understanding. It argues that Schmitt held an exceptionalist view for a limited period of time and that even in that period his thinking cannot be regarded as unshakably exceptionalist. This interpretation offers a new entry point to Schmitt’s overall theory. While it can hardly be defended from allegations of reactionary conservatism, it remains a juristic theory of the legal order that tries to answer the question of what ensures the stability of social life. The backdrop of this view is an institutional theory of law and politics that is hardly reconcilable with any form of exceptionalism. In this light, the core of Schmitt’s thinking turns out to be the exaltation of legal science as a jurisgenerative practice that shelters a community’s institutional practices and the traditional identity.
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1. Introduction 

Conditions of political turbulence and social unrest are usually addressed as ‘emergencies’. These are socio-political circumstances in which the legal norms that guide people’s conduct in normal times prove ineffective and are to be temporarily replaced with exceptional measures. Even liberal democracies are not immune from the irruption of extreme crises that call for this kind of measures: from the Guantanamo Bay detention camp to the limitations of free movement in the recent pandemic crisis, rights and freedoms entrenched in constitutional charts are suspended for the administrative power to confront such challenging situations.
Whether states of emergency are compatible with the liberal foundations of constitutional regimes or, quite the reverse, whether they pose a lethal threat to them, scholars instinctively associate the name of Carl Schmitt to their occurrence.[footnoteRef:1] Schmitt is claimed to assert that ‘the state of exception’ – viz., the emergency conditions that demand the suspension of the constitutional order – is the heart of modern and contemporary political sovereignty. For ‘the sovereign’ is not so much the one who faces the extreme crisis, as she is the one who ‘decides’ when the state of exception takes place and therefore the constitutional order is to be suspended. In other words, the sovereign is the one who declares the state of exception, suspends the existing legal regime, interrupts the course of everyday life, then introduces a new legal regime, and finally allows a new normality to emerge and stabilise. Quite a job for a single individual, no matter how powerful. [1:  Bonnie Honig harbours no doubt that ‘Schmitt’s accounts of emergency and sovereignty have captured the imagination of political theory for the moment’ (Honig, Emergency Politics, xv). Similarly, Nomi Lazar states that ‘Carl Schmitt in particular dominates the field of emergency powers, and his legacy is the assimilation of emergency to the exception and suspension of rules and norms’ (Lazar, States of Emergency in Liberal Democracies, 3). While commenting on the revival of emergency politics after the 9/11 terrorist attack and similar attacks in Spain and the UK, William Scheuerman emphasises that ‘Schmitt’s ideas about states of emergency have come to play a major role in political and legal debate’ (Scheuerman, ‘States of Emergency’, 547). In this sense, the prevailing view is that Schmitt is initiator of emergency politics. It is no surprise, then, that Schmitt’s name comes up in articles discussing the recent pandemic crisis in various jurisdictions. A couple of examples will suffice: ‘The South African concept of lockdown highlights the unresolved tension between the Schmittian political exception and the normative order under the Disaster’ (Kotzé, ‘Responding to COVID-19’, 11); the constitutionally authorised suspension of the operation of the normative state to face the pandemic in Hungary evidences ‘true arbitrariness worthy of a Schmittian sovereign’, (Győry and Nyasha Weinberg, ‘Emergency powers in a hybrid regime’ 351).] 

People who seize on the almost unquestioned link between Schmitt and the state of exception take this to be a lesson on the dangers of this notion as well as the dangers of Schmitt’s theorising.[footnoteRef:2] The state of exception is a menace to democratic regimes, precisely because of the reasons why Schmitt celebrates it. Although the issue is far from settled, one could argue that the government is legitimised to bend the existing constitutional frame to introduce vigorous measures when the state is under attack.[footnoteRef:3] But this begs the question: Who establishes that an emergency has erupted? Who determines that the situation is so perilous that it requires the suspension of some basic rights and liberties? The government itself. Here is the vicious (illiberal) circle: a government could be tempted to declare the state of exception just in order to breach the constitutional order, when it feels that its hands are tied by the law. This leads to the conclusion that the juridico-political figure of the state of exception is per se a threat to democracy and even more so is the theorist who considers it to be the quintessence of sovereignty. If this is the case, Schmitt’s exceptionalism is one further illiberal theory that is of no use in conceptualising the limits of contemporary constitutional regimes. [2:  It is unquestionable that Schmitt’s thinking on the exception continues to be of relevance and that scholars who deal with emergency politics take issue with him. For some, the presence itself of Schmitt gives an ominous tinge to the debate. For example, with reference to Bruce Ackerman e Cass Sunstein, among others, David Dyzenhaus takes as ‘a depressing fact that much recent post 9/11 work on emergencies is also supportive of Schmitt’s view’ (Dyzenhaus, ‘Schmitt V. Dicey’, 2016).]  [3:  The literature on this issue is voluminous. See e.g. Rossiter, Constitutional Dictatorship; Dyzenhaus, David, The Constitution of Law; Honig, Emergency Politics; Lazar, States of Emergency in Liberal Democracies; Ramraj, Emergencies and the Limits of Legality.] 

However, Schmitt’s endorsement of exceptionalism appears greatly exaggerated.[footnoteRef:4] He advanced the idea that sovereignty and the exception are synonymous with one another over a limited span of years and by no means unswervingly. More than that, he himself elaborated on why the state of exception misreads sovereignty and misunderstands the role of law in society. Needless to say, Schmitt was and remained a conservative thinker who held reactionary and even illiberal ideas. Yet, as we will claim in this article, his general reception in the literature misses out on an important revision of his own thinking that shines a different light on his overall theory.  [4:  We advanced this claim in ANONYM. Two books that address Schmitt’s political theology as the quintessence of his thinking are Galli, Genealogia della politica and Nicoletti, Trascendenza e potere. In particular, Galli argues that Schmitt’s 1922 text is intended to show how and why modern politics cannot count on any ultimate solution to chaos and is doomed to rest on recurring extreme measures that are as necessary as they are affected by unredeemable contingency. On this view, political theology, along with its allusion to the extra-human dimension of the miracle, indicates the impossibility for modern sovereignty to hinge on a stable foundation. Unfortunately, in this article we cannot provide a detailed scrutiny of such an influential reading, which has long oriented the interpretation of Schmitt’s political theology. However, our can also be read as an alternative to it. It also deserves mention that at present the literature which reduces the relevance of exceptionalism in Schmitt’s oeuvre is growing. Instructive examples are Bates, ‘Political Theology and the Nazi State’, and Meierhenrich, ‘Fearing the Disorder of Things’. This article differs from these works insofar as it does not downplay Political Theology but offers a new contextualisation for a new interpretation of it, and also explains how it relates to previous and successive Schmitt’s texts.] 

Against an ‘exceptionalist reading’, Sec. 2 will make the claim that Schmitt’s probably most famous writing, Political Theology, does not aim to offer a political theory of sovereignty. Rather, with his discussion of the sovereign decision as the fountainhead of law, he partakes in the ongoing jurisprudential debate on how the legal order can be cognised as a uniform and coherent order. All conceptual tools deployed in this text, we will argue, are instrumental in this basic jurisprudential objective. Sec. 3 will show that the argument unfolded in Political Theology was but a transitory proposal that Schmitt would soon set aside. To this end, we will illustrate how in the 1910s his juristic concerns were clearer and more explicit, as they were not affected by Political Theology’s fixation with the issue of the original act of establishment of the order. Schmitt’s own misgivings about the identification of the source of law with the decision of a sovereign explain why the 1910s concerns will come back to the fore shortly after the publication of Political Theology.
Sec. 4 traces a link between Schmitt’s juristic approach in the 1910s and his subsequent ‘institutional turn’. In doing so, we will bring out Schmitt’s genuine theoretical interest in amending his own previous theory of law – an interest that has nothing to do with his disgraceful support to the Nazi regime. Sec. 5 will centre on the gradual transformation of Schmitt’s institutionalism into a jurisprudential one, to the extent that he comes to consider legal science as a genuine source of law. We will conclude by arguing that the unbroken juristic concern underlying Schmitt’s overall work invalidates the almost instinctive, unquestioned connection between his theory and the rise of political emergencies. 

2. Does Political Theology really provide a theory of politics?

The received view among specialists and non-specialists is that Schmitt was the champion of an idea of sovereignty as the decision on the state of exception: ‘Sovereign is he who decides [entscheidet] on the exception [Ausnahmezustand]’.[footnoteRef:5] The Ausnahmezustand – properly, ‘state of exception’ more than simply ‘exception’ – is a condition that is not regulated by any law, a state of things that is neither authorised by anyone nor limited by any external constraints. It is introduced by a ‘miraculous’ decider who operates, as David Dyzenhaus has it, ‘in a space which is revealed when law recedes leaving the legally unconstrained state […] to act’.[footnoteRef:6] In this legal black hole, the omnipotent sovereign can do all that she sees fit to create a new order (both social and legal), while the powers recognised by the constitution, especially the judiciary one, are reduced to silence. A lawless void that celebrates the mighty power of the creator of the state of exception before and above the law. [5:  Schmitt, Political Theology, 5.]  [6:  Dyzenhaus, The Constitution of Law, 39. Giorgio Agamben’s influential reading particularly insists on the exception not being a simple dictatorship “but a space devoid of law, a zone of anomie in which all legal determinations – and above all the very distinction between public and private—are deactivated” (Agamben, State of Exception, 50).] 

This activity can be defined ‘miraculous’ because of the analogy that Schmitt posits in Chap. 3 of Political Theology between theological and political concepts.[footnoteRef:7] As the divine miracle is a suspension of the laws of nature, so is the decision on the state of exception a suspension of the laws of the state. The crux of this analogy is that both the miracle and the decision are not based on any preceding law, let alone justified or justifiable. This lack of justification and validation seems to be the hallmark of the sovereign decision. Sovereignty, then, comes down to hover over all sources of legitimacy and legality, as it erupts from a decision that frees itself from any legal restrictions and declares the legality of normal times to be over. [7:  On the twofold function (that is, both political and theological) of the metaphor of the ‘miracle’ aspect, see Honig, Emergency Politics, pp. 87-111.] 

So far, Political Theology comes across as an ambiguous blend of illiberal political thought and theological fascination. However, if one contextualises Schmitt’s argument, this reading turns out to be misleading. First, he is not primarily concerned with putting forward a political theory of sovereignty, but first and foremost a jurisprudential analysis of the legal order. Second, his reference to theology is not meant to establish a link between the divine and the secular, but, quite the reverse, to set the stage for a socio-historical analysis of the modern notion of sovereignty. This is by no means a methodological trifle. For identifying the subject-area in which Schmitt locates itself helps clarify and properly frame his claims and theoretical objectives.
Let us concentrate on the jurisprudential plateau in the first place. Schmitt casts doubt on the toolkit of legal science as it is portrayed by legal positivists and by Hans Kelsen in particular.[footnoteRef:8] Positivist thinkers’ line of reasoning is that the legal order is to be conceived as a technique to deploy legitimate force in compliance with constitutional procedures. No ‘metaphysical’ notions such as the personality of the state or the will of the sovereign are needed to theorise such a technique. For legal positivists, the state is nothing other than the constitution: there is perfect identity between them. The state is an organisational machinery that works in keeping with the procedures set by the Chart. State organs are produced, validated, and regulated by norms produced in accordance with constitutional procedures. In no circumstance can the various state powers breach constitutional procedures (and the other procedures defined in compliance with the constitution), as by doing so they would place themselves outside the realm of the constitutional order and relocate in the realm of brute force. In a word, no room is left for the exception, let alone any other pre-, supra- or extra-legal phenomena.[footnoteRef:9]  [8:  An excellent work to make one’s way into the enduring polemic between Schmitt and Kelsen is Vinx, The Guardian of the Constitution. The specific controversy that the book translates, and that is pithily introduced by Lars Vinx, is successive to Schmitt Political Theology, as it takes place at the beginning of the 1930s. ]  [9:  This explicit marginalisation of all empirical elements is visible in Kelsen’s major works of the 1910s and the 1920s, from the Hauptprobleme der Staatsrechtslehre, entwickelt aus der Lehre vom Rechtssatz (1911) to the Allgemeine Staatslehre (1925). It is thoroughly thematised in texts such as Der soziologische und der juristische Staatsbegriff (1922) and the later Reine Rechtslehre (1934), which systematises Kelsen’s so-called ‘Pure Theory’. ] 

In sum, for legal positivists, the constitution, the state, and the legal order coincide. Talk of sovereignty and popular will is figurative speech or, worse, a contamination of scientific language. It is a contamination in the sense that legal science should not accommodate metaphysical notions that do not correspond to actual procedures and norms. All that exists is procedures and norms establishing what is to be done to exercise coercion legitimately. On this account, the legislative process is not any (re)presentation of the will of the people, but a procedure validated by the constitution to reach a compromise between legitimately elected representatives. This explains why, for Kelsen, the doyen of legal positivists, ‘the idea of a unified and homogenous “people” as the sociological substrate of democracy is a metaphysical abstraction’.[footnoteRef:10] Democracy is nothing other than a procedure whereby representatives within the parliament achieve temporary compromises and make decisions in compliance with the rules and procedures of the constitution. [10:  Urbinati and Invernizzi Accetti, ‘Editors’ Introduction’, 12.] 

Schmitt chastises the identification of the state and the constitution. Not only because, in his opinion, this identification dilutes the political significance of the state sovereignty, but especially because it is misleading from a jurisprudential point of view. For it brackets off the problem of how the constitution comes about and limits itself to postulating its validity. It starts off from a hypothesis – the hypothetical tenet that the constitution is valid – and reconstructs the functioning of the legal order from it. As a matter of fact, this is Kelsen’s view when he writes that inferior legal norms are validated by superior legal norms, while the latter are validated by the constitution, and the validity of the constitution culminates in a basic norm (Grundnorm) which is the theoretical hypothesis positing the validity of constitutional norms.[footnoteRef:11] Yet, Kelsen adds, if one wonders about the validity of the constitution, this is not a question that can find a jurisprudential answer, as it falls under the scope of socio-historical investigation: ‘[O]ne may come across an earlier constitution, and finally the first constitution, historically speaking, established by a single usurper or a council, however established’.[footnoteRef:12] [11:  It is impossible to summarise the impressive amount of works that have been devoted to Kelsen’s legal theory. So, we will limit ourselves to mentioning three books that are particularly useful for understanding his theory of the Grundnorm and the role it plays in Kelsen’s overall system. See Paulson and Litschewski Paulson (eds), Normativity and Norms: Critical Perspectives on Kelsenian Themes; Duarte d’Almeida, Gardner and Green (eds), Kelsen Revisited: New Essays on the Pure Theory of Law; Vinx, Hans Kelsen’s Pure Theory of Law.]  [12:  Kelsen, Introduction to the Problems of Legal Theory, 57.] 

This is the issue at stake in the Schmitt-Kelsen quarrel. Kelsen thinks the establishment of the constitution is nothing legal science can talk about, as the act of establishing the constitution is not validated by any previous legal norms or procedures. On the contrary, Schmitt believes this original moment is to be included into the study of the legal order. For the foundational decision is the key concept of the theory of law and the state, to such an extent that it is the entry point to the legal phenomenon. In short, Schmitt claims that ignoring the foundational act of establishing the order thwarts legal inquiry. Any sound knowledge of the constitutional regime includes its original establishment.
In this light, Schmitt’s recurring reference to the sovereign decision no longer appears as the celebration of a particular understanding of politics. Rather, his notion of decision performs a theoretical task. It is meant to show that one’s knowledge of the legal system requires one’s knowledge of the one who can establish it, suspend it, or create a new one. In contrast to positivist legal thinkers, he insists that this type of inquiry is by no means sociological. It is quintessentially jurisprudential. A theory of law which is not capable of identifying the origin of the legal system fails to see that the law precedes the state and its constitution. The act of suspending the legal order and establishing a new one is a creational activity that is inherently legal – or we should more correctly say ‘jurisgenerative’, given that ‘legal’ here does not obviously mean ‘authorised by the law’. This is why Schmitt cannot concede that the state and the law are one and the same thing. The state continues to exist even when the law is suspended. While the state for him is nothing other than the particular condition of a population at a given time, this condition is separate from the way the various bodies and powers within it are regulated and allocated. In the state of exception, the law is suspended whereas the state is preserved by the jurisgenerative activity of the sovereign.
In Schmitt’s view, this is the legacy of early modern constitutional thought. His sketch of conceptual history in Chap. 3 of Political Theology  is meant to make the point that in early modernity the source of authority was no longer a divine but a secular one. According to early modern writers – Schmitt thinks of Hobbes in particular – the authority comes no longer from God but from the mighty legislator who shapes society by issuing laws. Although it becomes entirely secularised, early modern thought inherits from erstwhile political paradigms the elements of personality and decisionism. The sovereign is a concrete person who makes a fundamental decision on the political form of the community. This analysis, mostly in Political Theology, has a polemical tinge. While Schmitt, from a jurisprudential viewpoint, criticises legal positivists because they neglect the origin of the law; from a political viewpoint, he adds that this jurisprudential flaw obscures the personality of the decider. Positivist authors – whom he generally associates with champions of liberalism – think they can dispose of the notion of sovereignty because it is theoretically redundant. While the establishment of the constitution is not a jurisprudential issue, the production of law is governed by procedures defined by the constitution. For positivists, there is no room for the sovereign and her personality; let alone for a concrete will making a fundamental decision on the political form of the community.
Schmitt depreciates this further attempt at purifying the toolkit of political theory. With his swift history of ideas, he intends to praise early modern theorists who dispensed with God as the ultimate legislator but held onto a personalistic notion of the sovereign. The source of law lies in the power of an actual, personal sovereign who makes the fundamental decision of establishing an effective order. Whether or not this argument is sound, it evidences that Schmitt’s political theology is hardly theological. It is a critique of positivists’ expunging the notions of sovereignty – a critique that is tied up with his former critique of the expulsion of the origin of law from the domain of legal science.

3. The 1910s juristic concerns

So far, we have made two points. Schmitt’s decisionism is more of a jurisprudential approach to the nature of law than a political theory. Second, his reference to theology is an argumentative strategy to revive the personalistic element that coeval theorists were trying to expunge. In this frame, what looks prominent is Schmitt’s “juristic” concern. By “juristic” in this context we mean his conception of jurisprudence as the acme of a historical tradition as well as the type of knowledge that this culture can rely on in circumstances of crisis and desegregation. In this sense, the juristic is not so much a method, a special treatment of the legal material, as it is a stock of knowledge – though a specialised, technical one – that pertains to the core of that historical tradition and that its experts – the jurists – are called upon to nourish and develop generation after generation. From this juristic angle, it is easier to see why Schmitt’s  political interest was ancillary to a theory of the legal order. This juristic angle also makes sense of why he always thought of himself as a jurist in the first place: ‘[T]hat Schmitt conceived of himself first and foremost as a jurist should be obvious even from Schmitt’s intensely personal writings, where he describes himself as a jurist following in a long jurisprudential tradition set against the theologians (and the technocrats)’.[footnoteRef:13] Evidently, this is not a sheer disciplinary affair, but a fundamental theoretical interest against one should measure Schmitt’s claims and put them in context.  [13:  Müller, ‘Critical Theorist or Katechon?’, 164.] 

The adoption of the above perspective calls for some contextualization. To this end, it is worth going back to Schmitt’s scholarly approach before the early 1920s, when his concern was almost exclusively with juristic matters. The young Schmitt published two texts inspired to a truly juristic understanding of legal concepts within criminal law and the judicial practice. Über Schuld und Schuldarten. Eine Terminologische Untersuchung (On guilt and the types of guilt. A terminological research) (1910) and Gesetz und Urteil. Eine Untersuchung zum Problem der Rechtspraxis (Statute and judgement. A study on the problem of judicial practice) (1912). 
Über Schuld und Schuldarten homes in on the notion of guilt to obtain a thoroughly juristic definition of it. In short, Schmitt’s argument is the following. To satisfy the requirements and preconditions (both logical and sematic) of the legal order, the concept of guilt cannot be founded on subjective factors such as dispositions, urges, inclinations, but is to be construed in essentially juridical terms. Accordingly, a criminal act should not be thought of as something one does for subjective reasons and that merely eventuates in the infringement of the legal norms. For it is better conceptualised as one’s disposition to act in such a way as to objectively contradict the legal order as a whole. The guilty performs an act that is not so much illicit as anti-legal, in the sense that it infringes not just a particular norm but the legal order in its concrete unity as a converging set of normative aims.
Gesetz und Urteil goes down the same path. It moves away from Paul Laband’s tenet that judges are the ‘viva vox legis’ as they apply statutory law – nothing other than logical operations and subsumptions. While what is at stake in this writing is the judicial decision, the term decision in this context bears no resemblance to the notion that Schmitt adopted a few years later as the cornerstone of his 1920s decisionism. For he chides Laband for his conception of a gapless legal order that leaves no elements, let alone moments, of individual discretion. Still, the judge’s decision is not a sovereign, political decision, but a judicial one, which does not institute a legal order – as is the case with the sovereign decision Schmitt’s later decisionism revolves around. 
This decision feeds off the indeterminacy that all legal norms entail. No doubt, also in this case one would be justified in detecting a decisionist tinge in this book. The idea that all that counts is the judge’s making a decision appears to ‘foreshadow Schmitt’s major themes of the 1920s: orientation towards the exception, the emphasis on the value of the act of deciding, and the distinction between legality and legitimacy, which he plays off against one another.’[footnoteRef:14] However, Schmitt is particularly concerned with the far less decisionistic notion of judicial normality as something that provides the ground for a stable decisional practice among judges. The judge is called upon to adjudicate in a way that conforms to the current practice with a view to making it uniform and consistent. According to Schmitt, a judge’s decision is correct when another judge could in principle arrive at the same decision. It is the normal judge, the normal legal expert. Not an ideal judge, but the average judge. [14:  Korioth, ‘The Shattering of Methods in Late Wilhelmine Germany’, 48.] 

Even the book that first raises the issue of a ‘sovereign decision’ that is called on to actualise the idea of the law in the world, Der Wert des Staates und die Bedeutung des Einzelnen (The Value of the State and the Significance of the Individual) (1914), is not a decisionist work. Overall, it is a critique of de facto power theories that depict the state as a political apparatus backed up by bare force. This is not the case, Schmitt argues, because the state is something that is brought about the law, which – he thinks in this period – should not be confused with anything empirical. The state is a creation of the law, not the other way around. While the law is abstract thought and can neither be derived from facts nor have any effect on facts. State and law dwell in two realms that need a mediation to get in touch with one another. The mediatory role is played by a decision, which sets the law’s content and translates it into statutes. Evidently, although the decision is baptised as ‘sovereign’, it is miles away from the decision that brings about the state of exception. Indeed, it actualises a law that the decision can hardly create.
While it is not for this article to explore the young Schmitt’s legal thinking, this concise account of his pre-decisionist works aimed to stress his juristic concern and hence his distance from the main themes of decisionism. In the 1910s texts, no fundamental decision is needed to acquire cognisance of the legal order. Nor is the personalistic element so prominent, to say the least. The law is still treated as something that  dwells in the sphere of pure thought – an idea that neither affect nor is affected by reality. Schmitt’s main theoretical concern at the time is how to realise the law in the social world, that is, how to translate the abstract thought into concrete statutes that may guide people’s conduct. At the same time, the concrete legal order is presented as an organic totality pursuing an end of its own, to such an extent that criminal acts do not breach single norms but the whole legal order. The role of the judicial power is particularly central in this framework, since the normal judge resides at the centre of the legal order. She is the one whose consistent judiciary activity decisively contributes to forming a uniform practice. All in all, Schmitt’s view in these texts is evidently at variance with his subsequent exceptionalist decisionism.
However, Schmitt’s allegiance to exceptional decisionism displays a few cracks even in the early 1920s. For, in 1923, just one year after Political Theology, he produces a text that most scholars tend to present as the celebration of a bygone past.[footnoteRef:15] It is Roman Catholicism and Political Form (1923), which praises the power and conciliatory potential of the Catholic Church, famously defined as ‘complexio oppositorum’ (a complex of opposites). Obviously, Schmitt did not understand the peculiarity of the social order ensured by the Church as replicable at any time of history, and yet the tone and the intent of his discussion are conspicuously distant from those of Political Theology. In particular, Roman Catholicism and Political Form introduces a set of concepts that will prove key to his subsequent ‘institutional turn’ – ones that are hardly reconcilable with the conceptual tapestry of Political Theology. Concepts such as the ‘matter of human life’,[footnoteRef:16] ‘the concrete foundation for a substantive form’,[footnoteRef:17] ‘concrete existence’,[footnoteRef:18] ‘the visible institution’.[footnoteRef:19] These terms form a theoretical lexicon that in the early 1930s will replace the notorious notions of exception and decision as well as the others stemming from them.  [15:  There are exceptions to this, such as Weber, Targets of Opportunity, which brings out the shift from Political Theology. Other instructive works on this 1923 book are McCormick, ‘From Roman Catholicism to mechanized oppression’, which stresses its theological significance; and Rae, ‘The Theology of Carl Schmitt’s Political Theology’, which instead questions the sincerity of Schmitt’s allegiance to Catholic theology.]  [16:  Schmitt, Roman Catholicism and Political Form, 8.]  [17:  Schmitt, Roman Catholicism and Political Form, 30.]  [18:  Schmitt, Roman Catholicism and Political Form, 8.]  [19:  Schmitt, Roman Catholicism and Political Form, 32.] 

A closer inspection of Roman Catholicism and Political Form unveils at least four themes that glue this work to Schmitt’s writings in the 1930s. First, the close link between institution and organisation. Second, the idea of concreteness as the capacity to give form to reality. Third, the attribute of ‘visibility’, that is to say, an effective presence (‘the concrete present – the visible institution’).[footnoteRef:20] Fourth, the institution as a mediation that ties the concrete historical process to the present within an unbroken continuity which takes the form of a working legal structure. While we will return to these aspects in the next section, the presence of such thick institutional nuances in the 1923 text is just one further evidence that even in the early 1920s Schmitt’s work is crossed by more than one line of thinking, so much so that it looks implausible to immediately identify his theory with exceptionalist decisionism.[footnoteRef:21]  [20:  Schmitt, Roman Catholicism and Political Form, 53.]  [21:  One further line of inquiry should be the various frictions between Dictatorship (1921) and Political Theology. These two writings are considered as deeply intertwined, to the point that, according to Giorgio Agamben’s State of Exception, the concept of sovereignty that Schmitt deploys in Political Theology would not be understandable without the theory of sovereign dictatorship that we find in the 1921 text. The main reason why this reading can be questioned is the role of the jurists in the declaration of the state of exception. However, we will have to leave this discussion for another article, as this would require too much space in the present one.] 


4. The lure of institutions in the early 1930s

In the previous sections we have made two main claims. First, whereas Political Theology is often interpreted as the praise of a political theory based on the notions of exception and decision, it should rather be interpreted as a theory of the legal order that includes the original moment of its foundation. Accordingly, there is no genuinely theological lesson to be learnt, because Schmitt’s reference to theology and secularisation is party to a reconstruction of the core legacy of early modern constitutional thought. The second claim is that not only Schmitt’s thinking in the 1910s, but also his work on the early 1920s is pervaded by juristic concern that orients his investigation into the nature of law as a concrete institution. Taken together, these two claims come down to the conclusion that reducing Schmitt’s thinking to exceptional decisionism is a simplification.
In other writings,[footnoteRef:22] we constructed the case that in the texts of the early 1930s Schmitt comes to elaborate on an institutional theory of law and politics that upturns the exceptionalist decisionism of the early 1920s. While it would be pointless to reiterate this interpretation in the present article, a brief recap will be of help. The Concept of the Political (1928) and Constitutional Theory (1928) significantly depart from the concept of decision Schmitt elaborated in 1922. In Constitutional Theory, Schmitt espouses a plebiscitary concept of identity democracy principled on the people’s constituent power. In this context, he develops a notion of substantial constitution – one that serves as the concrete shell of a political community giving itself a concrete conformation. The constitution encapsulates the people’s political existence manifested in its willingness to assert itself. The constitution is nothing other than the decision of the unified will of the people that makes a political decision on its own existence and conformation. On this view, the decision no longer concerns the suspension of everyday normality, but the establishment of a fundamental and enduring order. [22:  ANONYM.] 

Correspondingly, The Concept of the Political takes issue with Schmitt’s major anxiety at the time, that is, the pluralism of contemporary societies, and puts forward a conception of politics as the prevention of political conflicts. In a few words, he reasons that the heart of politics is the intensification of conflicts whereby, regardless of the issue at stake, they can escalate to such an extent that they involve people’s willingness to die and to kill. To put it otherwise, while the contents of a conflict can be of whatever kind, it becomes genuinely political when it comes to imply people’s readiness to fight war. While making this point, Schmitt is mainly thinking of the composition of pluralist societies. They comprise associations and organisations of all sorts that give citizens a plurality of overlapping identities. In this scenario, Schmitt argues, the state can keep its monopoly on the political if and only if it ensures people’s loyalty and allegiance even in the case a conflict arises between the association or the organisation to which they belong and the state. The highest risk a state can run is that citizens develop loyalties and allegiances to their associations and organisations that could jeopardise their loyalty and allegiance to the state. 
In summary, The Concept of the Political and Constitutional Theory outline quite a different conception of politics than Political Theology. The decision still figures in Schmitt’s theoretical framework, but as the producer of a stable order, while the primary objective of politics is preventing the intensification of conflicts. In other words, Schmitt is searching for the key to political stability for the safe reproduction of everyday normality. 
This line of inquiry takes the lead in a period in which Schmitt makes the despicable choice of becoming member of the Nazi Party. While the monstrosity of this political option is out of the question, the issue that needs addressing is whether it decisively affects his new theoretical orientation. Ingeborg Maus interprets Schmitt’s (apparent) disposal of decisionism as a new shape for his theory after the Nazi takeover. The decisionistic residue of his new theory, Maus argues, bespeaks the tacit intent of adjusting it to the new political scenario.[footnoteRef:23] Recently, Ville Suuronen has offered a more resolute reading that acknowledges the break with decisionism but emphasises the anti-Semitic attitude of Schmitt’s writings. On this account, the rejection of decisionism is due to its inability to ensure the racial equality of the population as well as to the idea that the Führer does not so much make a fundamental decision but incarnates the will of the German people as a homogeneous race. In sum, according to these interpretations, Schmitt’s institutional turn is either only apparent or part and parcel of his new allegiance to the Nazi regime.[footnoteRef:24] If either Maus’s or Suuronen’s reading were true, then Schmitt’s institutional turn would be devoid of any theoretical significance. [23:  See Maus, ‘The 1933 “Break” in Carl Schmitt’s Theory’.]  [24:  See Suuronen, ‘Carl Schmitt as a Theorist of the 1933 Nazi Revolution’.] 

Now, it is undeniably true that Schmitt does not efface the decisionistic elements once and for all (though the notion as well as the role of the decision change remarkably). It is also undeniably true that racial elements make their appearance in various Schmitt’s texts after 1933. Despite this, we believe there is a genuine theoretical interest that drives his research agenda, namely, his new understanding of the source of law coupled with his worry about societal pluralism. Schmitt gives this away in the Preface to the second edition of Political Theology, written in November 1933, where he states: ‘I now distinguish not two but three types of legal thinking; in addition to the normativist and the decisionist types there is the institutional one,’ which ‘unfolds in institutions and organisations that transcend the personal sphere’.[footnoteRef:25] In the same juncture, he stresses the limits of decisionism and normativism as the two ‘eternal’ types of legal thinking that he isolated and played off against each other in Political Theology. In 1933 he realises that these jurisprudential paradigms do not exhaust the spectrum of legal thinking. Decisionism only centres on the rare moments in which an order founders on its inability to assure peaceful coexistence and normativism reduces the law to norms and procedures. In the face of it, the theory of institution should be included as the third eternal type of legal thinking that integrates the normativist and the decisionist ones. [25:  Schmitt, Political Theology, 2-3.] 

His novel interest in institutionalism is mostly inspired by French jurist Maurice Hauriou and Italian jurist Santi Romano, whom Schmitt now regards as his predecessors.[footnoteRef:26] Without a proper analysis of each of them, it is hard to explain why and how the theories of these two jurists rule out exceptionalist decisionism.[footnoteRef:27] However, it can safely be argued that both these authors put stress on an element that Schmitt in Political Theology knowingly underrated: the self-organisational potential of social groups. Hauriou’s and Romano’s institutional theories hinge on the notion that no central authoritative body is necessary for a law to come into being. For them, the law is the inner organisation of those associations and organisations that Schmitt is so afraid of. Paradoxically, the main inspirers of Schmitt’s turn in the 1930s celebrate the phenomenon that Schmitt regards as a deadly threat to the state. This is why in the 1933 Preface to Political Theology he hastens to add that ‘an isolated institutional thinking leads to the pluralism characteristic of a feudal-corporate growth that is devoid of sovereignty’.[footnoteRef:28] [26:  Although their significance is unquestioned, there are only few works on Hauriou and Romano in the Anglophone scholarship. For Hauriou, see Broderick, The French Institutionalists; and Gray, The Methodology of Maurice Hauriou. Instead, Romano has been at the centre of a recent revival. See among others de Wilde, “The Dark Side of Institutionalism: Carl Schmitt Reading Santi Romano’; Vinx, ‘Santi Romano against the State?’. For a recent reappraisal of the legacy of classic institutionalism, see M. Loughlin, Political Jurisprudence.]  [27:  We embarked on a detailed analysis in ANONYM.]  [28:  Schmitt, Political Theology, 3.] 

In other words, Schmitt takes advantage of his own oscillation between his admiration for legal institutionalism and his misgivings about the consequences of a theory of law that makes room for legal orders other than the state’s. On the one hand, he recognises that the theory of law he deployed in Political Theory was too narrow and ultimately unrealistic. For it scotomised the self-organisational potential of social life and made everyday normality entirely contingent on the exception. The exception, Schmitt thinks in 1933, is but a rare circumstance that certainly does not explain the broad phenomenon of law. More importantly, he no longer thinks that the source of legal normativity is the exception. Rather, traditional, time-tested institutions, such as the Church, the family, the army, are the seedbed of normative standards that the law incorporates and backs up with coercion.[footnoteRef:29] At the same time, though, he certainly does not change his mind about societal pluralism, which he still treats as the main danger for the stability of the political community. Homogeneity, he reasons, is the only foundation for the stable continuity of the juridico-political order.  [29:  A key difference separating Schmitt from both Hauriou and Romano is that the latter two scholars, contrary to Schmitt, do not restrict the domain of institutions to the consolidated institutions of a national tradition. Although the differences between these two authors cannot be underrated, both Hauriou and Romano think of institutions as normative contexts possessing an internal order comprising rules and principles of their own. So, they do consider all associations and organisations as normative contexts, whether or not they are internal to a traditional culture. ] 

Be this as it may be, in between 1933 and 1934 Schmitt perfects his ‘konkretes Ordnungs- und Gestaltungsdenken’ (concrete order and formation thinking), which he presents in On the Three Types of Juristic Thought (1934). The gist of this view is that a sound legal theory should integrate the three notions that reflect three material features of law which cannot be overlooked: decision, norms, and institutions. They are equally key to there being a legal order. For they all contribute to making sure that the concrete order gets reflected and incorporated into the legal order. Therefore, a legal theory that aspires to be complete should be able to reflect the way these elements integrate and complement each other. While the sovereign decision is required only in specific, particularly tragic moments of a community’s existence, norms and institutions are devices that draw out and solidify the normativity of social life on a daily basis. In this new theoretical scenario, law is no longer the top-down imposition of a sovereign decision, but a protection for those social institutions that bring a political community into life and make it flourish. 
In the present context a detailed account of the concrete order theory is unnecessary.[footnoteRef:30] What matters is the unreserved re-evaluation of normality and the coincident exaltation of the role of judges and jurists. On the one hand, the source of legal contents is the institutions that provide exemplar figures and models of life to be incorporated into legal norms.[footnoteRef:31] So, if unlike Hauriou and Romano the social is not immediately legal, it still yields the substance of law. The law works as a sieve that selects in the contents that are instrumental to social homogeneity and selects out those that are detrimental to it. On the other hand, if it is true that the Führer is still presented as the one who has a solid grasp of the basic needs and the fundamental identity of the people, it is left up to judges and jurists to safeguard the normal conditions of everyday life by using legal tools as a sieve. Jurists and judges are those who operate the law on a daily basis to ensure the stable reproduction of traditional institutions. And it is no coincidence that even in one of his most compromised texts, in which he still glorifies the extraordinary ordering capacity of the Führer, Schmitt feels the urge of emphasising the primary role of jurisprudence: ʻA people with no class of jurists has no constitutionʼ.[footnoteRef:32] [30:  We offered such an analysis in ANONYM.]  [31:  Schmitt often makes reference to such figures as the good father of family, the brave solider, the loyal bureaucrat as models that serve as examples for all those who occupy those very roles.]  [32:  Schmitt, ‘Aufgabe und Notwendigkeit des deutschen Rechtsstandes’, 183.] 

Evidently, this conception is hardly reconcilable with the theory Schmitt deployed in Political Theology and rather resonates with his juristic concerns in the 1910s as well as his institutional nuances in Roman Catholicism and Political Form. In On the Three Types of Juristic Thought there is no sovereign decider who produces normality. Rather, the normality of institutional life precedes any political decisions. It is the protection of normality that Schmitt concerns himself with, one that is ensured by the activity of legal experts who oversee the production and application of institutional normative standards through legal means. The homogeneity of the social, which prevents the proliferation of sub-state identities, is attained through the implementation of legal guidelines that embody and enforce prototypical figures and models. The most widespread, consolidated institutions provide these figures and models that serve as exemplary conducts to be followed by the entire population.

5. The jurisprudential institutionalism of the later Schmitt

To conclude our unorthodox reading of Schmitt’s theory as an essentially juristic theory, it is worth looking at a text that has hitherto received less scholarly attention than others, that is, The Plight of European Jurisprudence (1950). Here Schmitt develops a new theory of the order where the decision as the expression of a political authority plays no part whatsoever. Jurisprudence finds no counterpart in a political will that establishes the law’s form and structure. Rather, jurisprudence reabsorbs the decision-making potential, which gets entirely transformed. For the decision becomes the solution of jurisprudential issues that result from the different texture of the various orderings of the various micro-contexts of social interaction.
Certainly, politics and political decisions do not vanish. Yet, they are explicitly taken away from the hands of the power that has the monopoly on force – whether it is a demiurgic sovereign, a plebiscitary government, or a charismatic leader. Decisions are dragged into the juridical activity and rendered into an interpretive code that is entirely jurisprudential. To put it otherwise, legal science is no longer called on to cooperate with ‘the political’; nor is it ancillary to the political under any respects. Instead, legal science takes over politics as it becomes the major instrument for the selection of practices that shore up the community’s way of life. While commenting on Savigny’s theory of the source of law, Schmitt writes: 

Jurisprudence is itself the true source of law. A given law is only its material, which it shapes and refines. Scholarly form, which it alone can provide, seeks to reveal the inherent unity of the material of law and thereby to engender ‘an organic life which transforms its material.[footnoteRef:33] [33:  Schmitt, ‘The Plight of European Jurisprudence’, 57.] 


Let us juxtapose this juncture with the following quote from Political Theology:

Therein resides the essence of the state's sovereignty, which must be juristically defined correctly, not as the monopoly to coerce or to rule, but as the monopoly to decide. The exception reveals most clearly the essence of the state’s authority. The decision parts here from the legal norm, and (to formulate it paradoxically) authority proves that to produce law it need not be based on law.[footnoteRef:34] [34:  Schmitt, Political Theology, 13.] 


There is a chasm between the conception of law condensed in this latter juncture and that espoused in 1950. The Plight of European Jurisprudence advances a truly institutional view that leaves no room for the authoritative producer of law. It is a juristic institutionalism that attaches even more importance to the institution than On the Three Types of Juristic Thought. For the institution is no longer a complement to norms and decisions. The chief institution is the jurisprudential practice, namely, the juristic practice of interpreting a legal tradition that crosses national borders and recovers historical discontinuities. Schmitt’s tone and orientation bear resemblance to Statute and Judgment, if one only thinks of the centrality of the practical-applicative moment of law with a view to stabilising models of life. But in The Plight of European Jurisprudence the task of jurists is particularly delicate. It is not a sheer matter of applying normative guidelines with an eye to homogenising a political community. Rather, jurists are called upon to give a legal form to social practices that are sedimented and generally adopted but statutory law culpably neglects or distorts. This fracture between living law and legislation is due to the fact that legislative bodies are more and more subservient to the inputs of technocracy and to its implementing alternative regularities, regulations and rules. Jurists are the protectors of the traditional customs of a form of life that are menaced by the invasion of systemic codes lacking any substantial orientation other than the self-reproduction of technique.
On this account, a jurist is one who contributes her expertise, knowhow, and intellectual resources to furnishing social reality with a concrete normative structure, juridically entrenched. This internal structure, which statutory law is essentially unable to provide, is the only one that can solve the conflicts and contradictions that are endemic to the social – a society that now, for Schmitt, involves the whole European tradition. In this perspective, jurists are the last resistants, the ultimate incarnation of the kathecon, called upon to contain (that is, to both restrain and delay) the full implementation of a bondless social order. Jurisprudential law is the living law that enlivens a society and buttresses its traditional identity. This is a conception of law that has nothing to do with the jurisprudence of Political Theology, even in the scantly political reading that we have defended above. Schmitt comes to a conception of law that even possesses a few substantive features that separate it from politics once and for all. As Armin von Bogdandy remarks: ‘With this intensification, he inflates his set of methodological, institutional, procedural and content-related requirements to an understanding of the law which resembles natural law conceptions, and which is even more demanding than that of Lon Fuller’.[footnoteRef:35] [35:  Bogdandy, ‘The Current Situation of European Jurisprudence in the Light of Carl Schmitt’s Homonymous Text’, 6.] 


6. Concluding remarks

This journey into Schmitt’s legal theory over almost forty years was instrumental in the correct contextualisation of the notions to which he probably owes his fame (or notoriety). The state of exception and the decision on it are conceptual resources he deployed in the early 1920s when he was looking for a jurisprudential answer to the question of how to acquire knowledge of the legal order as a uniform body. We made the claim that this question – which haunted 20th-century jurisprudence – is the core concern of Political Theology. There is no grand theory of politics that emerges out of the 1922 text. We continued by saying that, despite Schmitt’s effort, the answer he came to in Political Theology proved too flimsy, even in Schmitt’s own eyes. This is why exceptionalist decisionism was nothing but a transitory position vis-à-vis Schmitt’s thinking before the early 1920s and certainly after 1928, when he held an image of law utterly incompatible with the idea of a sovereign decision who suspends valid law and introduces a wholesale new order. 
After 1928, the exaltation of the exception as the key notion in the theory of law and the state gave way to a comprehensive reconsideration of the role of normality and the way the law relates to it. If in the 1910s the normal judge was the stable producer of a common juristic practice, normality acquires even more importance from 1928 on, and particularly in the early 1930s, when the legal order was portrayed as the instrument that selects and enforces prototypical figures and models of life. On this institutional conception, the political certainly does not create emergencies. Quite the reverse, it has the task of determining durable conditions of stability. In this frame, the judiciary is entrusted with the key role of identifying the institutional practices that serve as exemplary model for the entire community. As we pointed out, the vision of the Führer still served as the beacon of light for the attainment of a truly homogenous society. Yet, the Führer was far from the miraculous decision-maker of Political Theology. Her objective is a persistent stability. The institutional character of Schmitt’s theory intensified as he came to attach more and more importance to jurisprudence in contrasting the slippery slope of technocratic legislatures. Legal science was elected to a genuine source of law in the face of political representatives who lack the knowledge and expertise that are needed to interpret and revive a millennia tradition which joins the whole Europe. 
Based on this analysis, the almost exclusive attention that is generally granted to Schmitt’s exceptionalist decision certainly overestimates a theoretical pathway of which he himself became dubious just after a few years. A fact remains: even after the various amendments we have discussed, Schmitt’s theory of law and politics is of little use to a theory of liberal democracy, if not as a general warning about the risks of the normalisation process that all legal orders entail. While this latter conclusion is undeniable, this article wanted to make the point that Schmitt cannot be taken as the theoretical inspirer of emergency policies whereby governments hold sway on social life through the curbing of constitutional rights and freedoms. Certainly not because Schmitt became a liberal thinker, but because he himself came to the conclusion that policies based on emergencies are destined to a short life. For they are unfit to assure the stability that every political community needs to subsist and reproduce. On this wavelength, he reached the conclusion that politics is tasked with identifying and eradicating through the legal practice the models of life that menace political stability and homogeneity. In doing this, he elaborated on a very conservative view of law and jurisprudence, as the only kind of knowledge that can grasp the spirit of a historical tradition. If this reading of Schmitt’s theory holds, then the lesson we possibly should learn from it is that emergencies pose a threat to any government that aims to perdure, including those who delude themselves into thinking that emergency politics can be a reliable governmental technique. 
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