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Abstract

Assisted suicide is the subject of much debate throughout the world. In Italy, on 24 September 2019, the

Italian Constitutional Court legitimised assisted suicide under certain conditions: self-determination capacity, irreversible

illness and intense physical/psychological suffering of the patient. This historic judgement surely paved the way for an

evolution of the Italian legal framework on the matter but also raised some challenging medico-legal and bioethical

questions. This study aims at analysing two of the most controversial among them: the inclusion of

psychiatric patients among eligible patients for assisted suicide and the position of physicians related to their right to

conscientious objection.
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Background

Issues about regulating physician-assisted dying in
Italy have been put under the magnifying glass by the
recent court case involving Marco Cappato. In 2017, he
stood accused of incitement to suicide since he sup-
ported and helped Fabiano Antonini (known as DJ
Fabo) access to assisted dying in Switzerland. Article
580 of the Italian Criminal Code punishes people “who
incite another person or reinforce his/her intention to
commit suicide or abet him/her in any manner to
commit suicide”. On 14 February 2018, the Milan
Court of Assizes issued an order1 raising the question
of the constitutional legitimacy of Article 580, namely
was 580 applicable when the help had no bearing on the
person’s spontaneous and intentional decision to die?
Order 207/20182 issued on 16 November 2018 by the
Italian Constitutional Court came in response to the
question of constitutional legitimacy: it stated that
prosecutions for assisted suicide cannot be declared
unconstitutional, as a general rule. However, the
Constitutional Court pointed out that there are situa-
tions where the principles of the Italian Constitution
and the principle of human dignity may appear to be
violated. The Court referred to the cases of patients
“suffering from an incurable disease that causes them

intolerable physical or psychological pain, being kept
alive by life-sustaining treatments while capable of
making free and conscious decisions”. In such situa-
tions, the patients who want to cease being artificially
kept alive can refuse their medical treatments but they
cannot receive medical assistance in dying. According
to the Constitutional Court, while it is illegal to help
these patients to end their lives with dignity, it is incon-
sistent with the principles of self-determination and
human dignity to allow them to interrupt medical treat-
ments, an interruption that would prolong their inevi-
table dying process.

Against this background, the judges of the Court
invited the Italian Parliament to fill the legal vacuum
on the physician aid-in-dying issue and legislate on this
subject by 24 September 2019, but it did not do so.
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Hence, on 25 September 2019, the Constitutional
Court confirmed its position and ruled that assisting
a suicide is not a crime under certain conditions.
Facilitating the suicidal intention of a patient shall
not be punishable if his/her intention derives from an
independent and free decision and if he/she is kept alive
by life-support treatments, suffers from an irreversible
condition causing intolerable physical or psychological
pain and retains full mental capacity. All these condi-
tions would be verified by the public health authorities
after the approval of the local ethics committee.3 If all
conditions are met, assisted suicide is now lawful
in Italy.

We aim to draw attention to two specific bioethical
and medico-legal issues that may emerge from this
ruling: should psychiatric patients be entitled to obtain
assisted suicide? What is the role of the physician and
what problems could arise from the co-existence of assis-
ted suicide and medical deontology?

Perspectives for psychiatric patients

Terminally ill cancer patients definitely satisfy the
Constitutional Court’s conditions4–7 but should psychi-
atric patients also be included here? The three main
criteria for physician-assisted dying in Italy are the
ability to make decisions for yourself (self-determina-
tion), irreversible pathology and intolerable physical or
psychological suffering – and patients with severe psy-
chiatric conditions could appear to comply with them.

Capacity to decide freely and consciously

Although psychiatric patients may suffer from serious
illnesses, they are not always mentally incapable. Some
have preserved decision-making capacity, particularly
those who are receiving pharmacological and/or psy-
chotherapeutic treatment.8 Indeed, they are legally
entitled to sign bills of sale and contracts unless their
legal status is altered by the court. Mentally capable
psychiatric patients can understand the effects of a
therapy and the risks of a pathology and consequently
are able to sign informed consent for clinical treatment
or to choose whether or not to end their own life. What
is crucial is whether their desire to die is a free choice or
the expression of their mental illness. If the latter, the
disease must be treated with all available means by
compulsory care if necessary to prevent them from
committing suicide.

Concept of irreversible pathology

The definition of “irreversible” is “impossible to change
or return to a previous condition”. Today, many psy-
chiatric conditions are considered irreversible. Certain
diseases such as schizophrenia or severe cognitive

decline cannot be successfully treated and cured.
What can be treated are the symptoms and what can
be improved is the patient’s quality of life, not their
disease. Treatment-resistant depression is also often
considered as causing chronic and irreversible psycho-
logical suffering – it cannot be regarded as irreversible.

A disease that cannot be cured when all the available
therapies used on the patients have been unsuccessful is
irreversible. In the specific case of treatment-resistant
depression, there would be potentially successful thera-
pies in theory, but in practice there are impediments –
especially in Italy and especially concerning bioethical
issues that restrict their use. For example, in clinical
practice, the use of electroconvulsive therapy (ECT) or
ketamine is quite limited, although it could help many
cases.9–13 Psychiatric patients with treatment-resistant
depression are among those who most frequently seek
assisted suicide,14 but they must suffer from an irrevers-
ible pathology to see their request granted.

In other words, assisted suicide must be the last
resort when all other options – including experimental
therapies – have been tried; it must not be the easiest
way to end a critical pathological condition which is
difficult but not impossible to treat. Intense suffering
such as the frequent desire to die in depressed patients
requires intensive treatment – such as compulsory hos-
pitalisation to prevent them from committing suicide.
However, if they are defined as “irreversible” and
would thus qualify for legally assisted suicide, it
could establish a clinical trend leading to serious
social, bioethical and medico-legal consequences.

Psychological suffering which the patient
perceives as intolerable

“Intolerable” suffering as laid down by the
Constitutional Court is generally subjective for
the patient and what is intolerable varies from patient
to patient.

Some argue that psychological suffering can be
worse than physical pain15 because psychiatric patients’
pain is intensified by their social conditions of isolation
and stigmatisation.16,17 There are also cases of intense
psychological suffering linked to serious physical con-
ditions. For example, in cancer patients, the prior need
is to treat their physical illness and evaluating psycho-
logical suffering perceived by the patient as intolerable
would be secondary.

It is interesting to recall the European Court of
Human Rights judgment in Haas v Switzerland (2007)
in 2011: it is an understandable choice to assist a psy-
chiatric patient to commit suicide, but we must distin-
guish between a wish to die as an autonomous
and conscious decision or as the expression of a psy-
chiatric disorder.18
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Perspectives for the role of the physician

The doctors play a crucial role in the debate on the
ethical implications of assisted suicide since it is the
doctor who is central to the procedure. Doctors can
put two entirely different interpretations on their role:
(1) assisting suicide as an act of compassion and (2)
ending suffering and helping their patient to die with
dignity. On the other hand, treating death as an enemy
on the basis that doctors swear (if they do still) the old
Hippocratic Oath – to save lives and not kill. This
would mean rejecting assisting a patient’s death. This
latter is the Italian National Medicine Board’s position.
In May 2019, it took an official position on medical
aid-in-dying by asserting that death can never be an
“ally” of a physician against a patient’s suffering.19

The Constitutional Court’s ruling also dealt with the
doctor’s role in assisted suicide. The judges of the
Court stated that doctors who help a patient to die
do not commit a crime if it is the patient’s request.
The Court, however, added that physicians are free to
choose whether to grant the patient’s request and are
entitled to invoke conscientious objection to refuse to
do it. After this ruling was issued, the National
Medicine Board reconsidered its position on this
matter and it now complies with the Court’s ruling.
The Board extended Article 17 of the Italian Code of
Medical Deontology (“The physician must not admin-
ister or promote treatment intended to cause the death
of the patient, even if requested by the patient him/
herself”) by adding an exception. This addendum
refers to the judgment 242/2019 of the Court when list-
ing the necessary conditions to request assisted suicide
– conscious and free choice of the patient kept alive by
life-sustaining treatments, irreversible disease, intolera-
ble physical or psychological suffering – and specifies
that the doctor’s choice to help must be assessed on a
case-by-case basis. If all the aforementioned conditions
favourably coexist, the medical practitioner shall not be
subject to disciplinary action.

Is the Board’s extension a fair compromise or a bad
choice to make up for the lack of a real position on the
matter? What is certain is that the debate on physician-
assisted dying will continue along with discussions
about legalisation of assisted suicide generally; if this
were permitted it would have significant implications
not just for patients, doctors and other health workers
but also society as a whole.

Conclusions

It is essential to define in detail legal criteria and limits
to physician-assisted dying. Italy, like other countries,
requires a clear legislative framework covering access
to assisted suicide that does not leave room for abuse

or misinterpretation. The European Court of Human
Rights ruling in 2013 (Gross v Switzerland) demonstrat-
ed the need for unambiguous legislation and convicted
Swiss authorities because “Swiss law does not provide
sufficient guidelines ensuring clarity as to the extent of”
the right of obtaining a lethal dose on medical prescrip-
tion. The lack of “State-approved guidelines defining
the circumstances under which medical practitioners
are authorised to issue the requested prescription” is
likely to cause – the Court added – “a chilling effect
on doctors” and a “considerable degree of anguish and
uncertainty” on applicants.20

It is very important to evaluate the cases of psychi-
atric patients who decided their lives should end.
The risk is to treat them as patients with fewer rights
or cause a death that could have been avoided by dif-
ferent treatment. To minimise these risks, we must focus
on what is most important: the recognition of masked
psychopathological conditions, the assessment of the
actual clinical severity, the analysis of nonresponse to
treatment and the evaluation of how psychopathology
itself influences the request for assisted suicide.

As regards the role of doctors, we need to consider
whether the rules need to be extended to include other
professionals, such as nurses who may become involved
in the process. A physician’s conscientious objection to
assist dying may indeed excuse him from helping the
patient to die but if other health workers were author-
ised to perform the procedure, the patient could see his/
her right to die guaranteed and the right to die must be
there for all and safeguarded against discrimination.
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