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The practical usefulness of theory.
Observing health, individualism and social systems:

some working hypothesis

Matteo Finco

Sandra Regina Martini

1. Introduction

This contribution has two main goals: on the one hand, to observe
the semantics of health and individualism and their relationship in the
world-society, trying to identify some contexts where it is possible to
empirically observe - through a coherent methodology - phenomena and
processes. This means exploring the potential of the observation of health
from the perspective of Social systems theory, in order to obtain an
organic overview and also to see if, and how, it is possible to enrich the
theory itself. On the other hand, some reflections will be made on the
importance of theoretical work, trying to demonstrate that it is not a less
important task than that of empirical research, but - on the contrary -
that theory widens the possibilities of empirical research itself.

The reflection is divided in four parts. The first will take into account
some distinctions that are quite popular within the public opinion and
sometimes also within the scientific community; distinctions that tend to
distinguish - sometimes indicating a hierarchy - between theory and
practice (or empirical reality).

The second part is about the semantics of health and the one of

individualism: while the former is very hard to delimitate, the latter
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(which we refer to as individual-subject-person apparatus) legitimizes the
claims of human beings in every sphere of social life, producing what
Luhmann called “inflations of claims”. Moreover, our hypothesis is that
between these two semantics there is a specific relationship,
demonstrating the essential role of health for the social inclusion in world
society.

In the third part we analyse the potential contribution of Social
systems theory to the observation of health: starting from what has
already been done, we will illustrate some research hypotheses -
theoretical and empirical - by testing, en passant, the plausibility of
health/healthcare itself as an autonomous subsystem of society.

In the last part, we briefly take into consideration some signals of an
unpopularity of theory, to the advantage of the possibility, provided by
algorithms and digital technologies, to collect data easily and in
abundance. In contrast, we try to emphasize the fundamental importance

and the “practical usefulness” of the theory itself.

1.1. Distinctions: concrete/ abstract, theory-empirical/ praxis, social

problems/ sociological problems

It is known that Social systems theory uses distinctions:
system/environment,  operation/observation,  self-reference/hetero-
reference, and so on. It is not just a methodological expedient, but a
consequence of the constructivist approach: if reality depends on the
observer, if the description depends on observation, so reality is a
succession of forms, of “cuts” that determine the world, similarly to what
a sculptor does, working from a stone. Then it is the difference between
the two sides of the form that allows to discriminate, and therefore to
know (Spencer-Brown 1969). Knowledge is possible because of

distinctions'.

1 More on this in the section 1.2.
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It must not be forgotten that crossing the border is always possible,
and that the possibility of going back to the difference allows us to continue
to use it and to learn something about the same observing system
(reflection). Therefore, the operation of distinction is always a path that
foresees a potential return, and not a final decision. It is important to keep
this in mind because sometimes we risk to get caught up in the
distinctions, that is, in our own representations, precluding ourselves
from the possibility of increasing the complexity of our representation of
the world, thus determining a “delay” of the semantics on the description
of the structure®: to say it simpler, we stop learning and we consider what
we already know as a dogma. This is the negation of the fundamental
presuppositions of scientific knowledge.

From this point of view it is useful to consider some distinctions
commonly used inside and outside the scientific knowledge, in order to see
to what extent they are well founded and therefore useful, at least when
one claims to produce scientific knowledge. In fact, a question that is
central in this book concerns the issue of demonstrating that empirical
research is possible even from the perspective of Social systems theory.
But if science can be defined as the rigorous and methodical application of
doubt, perhaps it is also worth not only to question about the use of some
fundamental distinctions, but also - in a more radical way - about the
validity itself and the limits of the distinction between theory and empirical
research. In other worlds, are we sure that this distinction is valid and
useful?

Let’s start with the distinction (difference) between abstract and

concrete.

2 There is a circular relationship between structure and semantics: on the one hand, it is the structure that makes
semantics possible (changing the structure and its complexity, semantics has to change too, in order to continue
describing the society with an high fidelity); on the other, structural changes can be captured - seen and described
- only on a semantic level (in fact, the distinction between structure and semantics it is a semantics product too!):
that is, only an observer is able to describe them through a conceptual tradition (frameworks, theories, etc.) (Paolo
2013: 29). Moreover, semantics “determine” the success of new themes and meanings. See also: Baraldi, Corsi,
Esposito 2002. More in detail, about the relationship between social structure, complexity and semantics, see
Luhmann 1980.
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Recalling the Hegel’s Science of logic (1812), we see that the
etymology of abstract refers to the Latin abstraho, which means removing,
tearing, drawing out: abstract is something that is separated, isolated and
considered in itself, independently from other elements. So this is not
something unreal, which exists only in the so-called world of ideas. The
word concrete in turn derives from the Latin concresco, which means to
grow together, to increase: it is therefore something “augmented”,
something that is evident. The Hegelian distinction between abstract
universal and concrete universal indicates with the second the unity
between the first and the particular: the concrete is something heightened,
evident, which embodies, reveals, gives a form to the abstract character.

In this sense, any theory abstracts, meaning that considers things in
the form of concepts, trying to define and grasp the identity of particular
phenomena. Then theory cannot be simply reduced to an ideal
representation, to a vague generalization, since it always maintains a
direct relationship with what it seeks to describe. But what does theory
exactly mean?

The word derives from the Greek theoria, where thea means “show”
(from which derives the word “theatre” too) and horan, that means “to
observe”: the theory is therefore an observation of something that takes
place outside the observer, and not an arbitrary invention. It is not just a
matter of simple and personal reasoning. It is no coincidence that another
term often used in place of theory is speculation: also here we see that the
origin (the Latin speculor) means spying, exploring, observing. So theory
and speculation mean observing, trying to grasp the essence, the
characteristics, the invariable of a phenomenon, beyond the sensible
experience, the appearance, the surface of things. Due to theory, it is
possible to approach a different, enriched knowledge, a deeper awareness.
Theory allows us to grasp - or perhaps it would be better to say to
construct - the meaning. It is no coincidence that the very category of
meaning assumes central importance in the Social systems theory:

meaning means creation of forms, observation, description, indication,
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delimitation. With meaning we indicate something that we call reality; but
what remains on the background, latent, which is not actualized, the
“other side of the form”, does not disappear, but can be recovered in the
future: it remains possible. Thus theory is the construction of meaning, of
a semantics that describes the structures of reality. In this activity, theory
itself becomes a structure, precisely because it links different elements
together. Theory is therefore not a passive observation, but an active one,
an exploration that allows to build a path, that makes connections,
identifies cause-effect principles, correlations, etc. It is an attempt to put
the world in order.

The theoretical object is essentially different from the empirical one:
if the former represents a result, a constructed and elaborated datum, the
result of a search path, the latter is no less important, but is situated on an
another level, more direct and self-evident. The word empirical derives
from the Greek empeiria, which means experience. And experience is a
result that is often acquired without necessarily wanting it. We experience
something. Experience is almost suffered. So we can see that there is no
opposition between theoretical and empirical, but simply a difference.

The same applies to practice (praxis). We deal with concepts that
belong to different orders. When Luhmann in Einfithrung in die
Systemtheorie® recounts the genesis of the concept of autopoiesis, he
explains that while the concept of praxis expresses an action that includes
its purpose in itself, without the need for further justifications, the one of
poiesis indicates an action, an operation that produces something external
to it (Luhmann 2002a: 110-111). Practice is nothing but the regular,
ordinary procedure of an action, while we could define theory as a poiesis,
that is, as a production of a representation, of a knowledge not limited to
mere experiencing.

The distinction between praxis and poiesis, as Luhmann explains in

the last pages of Organization and Decision?, is relatively new in the

3 English edition: (2012) Introduction to Systems Theory (Cambridge, Polity).
4 Original title: (2000) Organisation und Entscheidung (Opladen/Wiesbaden, Westdeutscher Verlag GmbH).
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Western tradition: before, theory was simply conceived “as remote
knowledge” (2018: 393) different from the everyday knowledge. In this
sense we can conceive theory as the construction of the cultivated
semantics (gepflegte Semantik) (Luhmann 1980) which is characteristic of
scientific knowledge, based on the code true/false.

The distinction between theory and practice is instead a relatively
new phenomenon, dating back to the Nineteenth century, when theory
was conceived as the program for scientific work, and therefore as an
internal construction of the scientific system, as a structure that indicates
how to proceed. This does not mean that theory is more important than
practice: these are different orders, there is not a hierarchy. The difference
lies in the fact that theory plays a role on both sides: on its own and on
that of practice. In the first case it treats practice as an object, like any
other, “as the subject matter of theory under such headings as action or
operation”. So it is a matter for theorists, not for practitioners. Then,
Luhmann says, theory should not accept the limitations imposed by
practice, nor it should try at any cost to be understandable. In the second
case, theory asks itself what effects it has on practice: in this way it
becomes observer and observed at the same time, operating a so-called re-
entry and sabotaging “the classical distinction between theory and practice
(or between “subject” and “object”)” with consequential problems about
the “objectivity or intersubjective congruence” of operations. For this
reason, the “question about the practical use of theory”, could hardly
“contribute to improving what a theory can be expected to provide”. On

the contrary

theory contains its own amelioration program. Only in accordance with its
own problem definitions can it be improved, possibly also by reformulating
the problems it addresses on a different metaphorical basis, with the aid of

different lead distinctions. (Luhmann 2018: 394)

Then we can say that there is a “loose coupling between cognition
and action”: it allows for greater elasticity and leaves the future open

(besides being a fundamental condition for the system stability).
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Accordingly, theory on the one hand does not determine practice, but
on the other - and also for this - should not “reduce” itself, for example
by impoverishing its own language in order to be understandable, or
worrying about having its “practical usefulness”.

This brings us to an important question: do we really need to
establish whether - and how - Social systems theory can be used for
empirical research?* If with the expression “empirical research” we simply
mean the research working with data, numbers, statistics, classifications
and measurements, than we could perhaps say that the distinctions and
fundamental concepts used within a theory carry out the same function
that empirical data perform in empirical research: in other words, as
different languages have different syntactic and grammatical structures,
different rules and vocabularies, so different types of scientific research
work in a different way, with different tools. One aiming to provide
general descriptions and another aiming to classify reality quantifying it,
they could not be compared, nor they should be evaluated as better/worse
a priori. They should only be considered for their potential.

Not even the distinction - internal to empirical research itself -
between quantitative and qualitative methods, seems to help much, since
- as Luhmann points out in Die Gesellschaft der Gesellschaft® (1997) - “it
fails to settle how to transform distance from the object into insights”
(Luhmann 2012: 14). Furthermore, if empirical research is able to describe
trends (for example crime, migration or other, and so on), it is also true
that by doing so it tends to explain the “How” and the “How much” more
than the “Why”. In other words, usually empirical research gives a good
description of a phenomenon or a process, through numbers and
quantities, tendencies, preferences, probabilities, and so on; but it is less

focused on origins, causes and explanations. In general, we can say that it

5 This question is also central placed in the context of the international seminar “Rethinking Luhmann and the socio-
legal research: an empirical agenda for the Social systems theory?” (Law Faculty, University of Sao Paulo, 2019),
where a first draft of this article was presented. However, our intent is not to be provocative, but scientific: to
investigate the difference and the separation between theoretical and empirical research.

6 English edition: (2012) Theory of Society (2 vols.) (Stanford, Stanford University Press).
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does not help to conceive “the totality of social phenomena” (Luhmann
2012: 16).

There is another distinction - usually not adequately taken into
consideration - that shows how theory is misunderstood, at least in social
sciences: the one between social problems and sociological problems. It
demonstrates that sometimes, even when theory is considered important
and “useful in practice”, its function (describe) is confused with others
(resolve problems, giving advices, improve the world). In fact, social
problems deal with social world, life in community, solidarity, with
relationships between human beings, groups, that is, interaction,
organizations and communication. Sociological problems, instead, are
questions properly expressed within sociology, that is a specific branch of
scientific knowledge. Consequently, usually social problems are not also
sociological problems, and therefore sociology cannot “solve” them (Corsi
1993: 296).

In this sense, empirical research cannot help as well: even if data,
numbers, charts, etc. are immediate and easily understandable, and seem
able to faithfully represent concrete phenomena of everyday life, they only
are scientific and/or media communications. For example, the number of
AIDS patients in the world or the rate of vaccination coverage of a
population are (communication) topics like any others; then, they don’t
say what to do, they don’t “speak for themselves”, even if they could have
an impact on the political system - the one appointed to make decisions:
they could make a problem visible, encouraging to reflect on it or to
declare the intention to act. In the terminology of Social systems theory,
empirical data “irritate” systems (like politics, or law), while from the
point of view of scientific one they represent the starting point for further
researches: in order to confirm the same results or to test it, to deeply
investigate phenomena, to apply the same methodology to other

problems, and so on. In this way, data contribute to “refresh” theory.
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1.2. The practice of theory

What does a theory do? We could say that, on the one hand it could
help to answer questions that have already been expressed, while on the
other it could lead to new questions and problems. This because, by
producing new connections and correlations, by tracing “rules”, “norms”
and constants, theories will trigger researchers to ask themselves if the
results of their work could be applied to different contexts; to question the
knowledge already acquired; more generally, to look at the world with
different eyes. In fact, a theory is like glasses, hand lens, optical filters: it
makes it possible not only to see, but also to observe what we see with a
specific look, to focus on things, then to understand and interpret what we
observe. Then, like a lens allows us to distinguish forms (lights, shadows,
colours), so theory allows to distinguish phenomena and processes, and to
connect and interpret them.

It can be said that a theory consists of a structure, a coherent set of
propositions and ideas, which is part of the scientific system and which
therefore has the function of producing knowledge. The more complex,
rich and articulated this structure is, the greater will be its potential for
description, as it will be able to grasp a wide variety of phenomena in their
details, “for interpreting more heterogeneous facts with the same
concepts” (Luhmann 2012: 17).

A proper theory - well structured, consistent, sufficiently complex -
contains the conditions for its own evolution: starting from the specific
problems that it elaborates, it recursively builds (increases) its own
complexity. Obviously the metaphors and the steering distinctions of a
theory can be renewed over time (Manfré 2012: 29). Therefore the
evolution of theory does not depend on practice, action or something
empirical - meaning something that is conceived as an experience external
to reasoning, thinking - but only on itself. In fact theory does not depend
on external conditions, because the “reality”, the world, the “object” is a

construction of theory. This is a traditional constructivist assumption:
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reality is observer-dependent, it is a construction of the observer”. That is,
systems deal with distinctions, not with reality, simply because cognition
is a process, different for everyone, for every “observing system”, based
on operations of observation. This explains why Social systems theory is a
theory made of differences, that “functions” based on distinctions,
differences, oppositions (system/environment, operation/observation,
and so on): something could be observed only by virtue of a difference,
that is a distinction between identity and difference, that, at the same time
distinguishes and also indicates only one side of the same distinction (a
form, in the same sense of Spencer-Brown). The other side remains
unmarked (unmarked space). Then this “basic difference” generates a
reference to something else (other-reference): the observer (system)
indicates something else, external to it. So, there is not a reality regardless
of the observer. The “environment as we perceived is our invention” (von
Foerster 1984: 42).

To sum up: a description is an original product made by operations
(observations) that distinguish something (what is observed) from
everything else (who remains unobserved) and register that. So
knowledge (cognition) is the result of observations (operations that
indicate through a distinction) made by a system (Luhmann 1988).
Knowledge is an original experience of systems.

A consequence of this is that is much more important how a system
observes than what it observes. Theories differ from each other not so
much due to what they observe, but due to how they do it: this is their
specificity.

Constructivism has important consequences from a methodological
perspective too. If knowledge is only possible through cognition, that is,

descriptions (operations of distinction and indication), then “reality” not

7 In reference to different authors (among them: H. von Foerster, H. Maturana, E. von Glasersfeld), we can call
“Constructivism” as a theoretical approach based on the common assumption that knowledge does not correspond
to an external reality, but is the construction of an observer. Differently from radical constructivism, Luhmann -
borrowing concepts from scholars of the same radical constructivism and second-order cybernetics - proposed an
operative constructivism, stating that reality does not correspond to the categories of knowledge, but that it could
“capture” reality only in the form of distinctions. See especially Luhmann 1995b; 1988.
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necessarily could be directly observed: it could not be immediately evident,
for itself. It means that empirical observations are not self-evident, but
they are constructions too, not possible without a theoretical framework.

Moreover,

the function of methodology cannot be limited to ensuring that reality is
correctly (and not incorrectly) described. It is more likely to be concerned with
refined forms of intrasystemic information generation and processing.
Methods can thus enable scientific research to surprise itself. This requires
interruption of the direct continuum of reality and knowledge initially
assumed by society. (Luhmann 2012: 13)

So, a theory - that is, a scientific, rigorous, methodical process of
cognition - is powerful to the extent that it could surprise itself.

Theory is a scientific observation, that is a “real” and “concrete”
experience - in turn observable itself - and therefore an empirical
operation. This kind of observation has its own practice, namely the
continuous and ordinary work of updating the theory itself: an activity
carried out by researchers who dedicate themselves to it, and which has
no other purpose than the production of knowledge. Therefore, in the
practice of theory, the researcher’s task is not to verify a supposed “point-
to-point” correspondence of theory with the empirical reality: conversely,
their goal is to build a solid, rigorous, coherent, consistent, powerful
theory, with a great potential and able to evolve.

This kind of theory should be characterized by a quite high level of
complexity: this is true even more for sociology, just because the modern
functional differentiated world society is highly complex®. It means that
despite how much sociological theory tries to be understandable, if it
wants to be scientific, it should remain quite complex too, just because a
simple representation could not accurately represent something complex.

This also means that in the practice of theory, the “practical problem” of

8 “The conceptualization of a theory of society needs to enhance its potential for complexity, namely, for interpreting
more heterogeneous facts with the same concepts and thus ensuring the comparability of widely differing facts.”
(Luhmann 2012: 17).
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theorist is not to reduce too much the complexity, but to introduce the
comprehension of complexity in the theory. In other words, theory could
not (and should not) provide “practical knowledge”, ready to be used. In
order for theory to be able to interpret the world in a better - more deep
and accurate - way, complexity should not be ignored, or bypassed;
instead, it should stand as principle for the construction of theory
(Luhmann 1983b: 310)°.

Finally, from the perspective of Social systems theory, using
practically the theory itself does not mean to have “concrete” goals, but to
use its complex concepts to probe their potential, leading us to consider
society in a rather different way from mainstream thought. It is no
coincidence that Luhmann, in the section of Die Gesellschaft der
Gesellschaft (Theory of Society) dedicated specifically to the world-society,
indicates that “certain general points can at least be mentioned for future
investigation” (Luhmann 2012: 96). While not formulating precise
questions, nor defining “concrete problems” to be solved, these points lead
us to question the overall vision of society and concepts that we usually
take for granted. If theory represents therefore the program for the
scientific work, it must not worry about being tested, and therefore

legitimized, by everyday reality.
2. The health of the individual and the health of society
2.1. Individual and individualism

The term individualism usually means a rather negative tendency of
modern society, a socio-cultural phenomenon, consisting on for the one

hand, in the fact that individuals manifest a growing closure in themselves,

9 It is also possible to question about the “practical uses of theory” in the slightly different sense (Jonas 1984). Then
we can say that theory is “something by itself” but, at the same time, it could be used “as a means toward an end”
(75). If the use of theory is “essential or accidental”, Jonas states, “depend on the kind of theory one considers, as also
on the kind of use” (75-76): in this sense, the practical use of theory “involves external action, resulting in a change
in the environment (or preventing a change)” (76). But it should not forgotten that “all action which is not strictly
routine, and not purely intuitive, requires [...] deliberation” and “judgment” (77). It obviously applies to hard sciences
and technology, but has consequences even for social sciences.
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a selfishness, an indifference toward other people; and, on the other hand
- and in consequence of the first -, in the general “weakening” of social
bonds. In this sense, loneliness' can be conceived as the outcome of
individualism, that is, the utmost importance of value such as self-
determination and self-fulfillment of the individual person. Pursuing an
ideal of liberation, modernity realized instead “a solitary anthropology”
that condemns individuals to unhappiness and determines the end of the
community (Ferraresi 2020).

However, sociological theory offers deeper insights.

Durkheim conceived individualism as “our only collective goal”
(1998: 423), because it is “the glorification, not of the self, but of the
individual in general” (1973 [1898]): 48). Then, it is the only system of
beliefs which can ensure the moral unity of community (1973: 50). The
idea of “human person”" is the core of the individualistic ethic, that is, “the
rational expression” of the “religion of humanity” (1973: 51). So this idea
is the only one that can hold together an increasingly differentiated society,
and defend the rights of the individual “means defends at the same time
the vital interests of society” (1973: 54)".

But it is with Parsons that we can see a decisive turn in the conception
of individualism. It cannot be reduced to selfishness and self-reference, but
is rather a strategy that guarantees stability to modern society, that is, a
reaction to the structural changes that affect it (1949). It is therefore a

particular type of social pressure - not its end (Bortolini 2005: 44) -

10 For a completely different but relevant approach to loneliness (and then individualism), see Dumm 2008.

11 “[TThe only idea which would be retained, unalterable and impersonal, above the changing torrent of individual
opinions. And the feelings it awakens would be the only ones which could be found in almost every heart.” (Durkheim
1973: 51-52).

12 More generally, “We can think of moral individualism as having two components. Moral individualism is
characterized by (1) a set of social beliefs and practices that constitute a pervasive shared understanding which
supports the rights and dignity of the individual; and (2) a plurality of social spheres that permits diversity and
individual autonomy, and furnishes beliefs and practices which morally associate individuals occupying a particular
sphere. The first component, briefly mentioned and then rejected in The Division of Labor (1893), was developed in
the Dreyfusard article, “Individualism and the Intellectuals,” after having been initially proposed in Suicide ([1897]
1951) the preceding year. The second component was explored in The Division of Labor and later enhanced in Suicide
and especially in Durkheim’s lectures published as Professional Ethics and Civic Morals ([1950] 1992) - lectures
written around the same time as the Dreyfusard article.” (Cladis 2005: 391).
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which, while guaranteeing individuals a greater freedom, remains
compatible with the current differentiation and complexity. The basic
shared values of individualism (human dignity, freedom and equality)
institutionalized in procedural norms that leave everyone “to decide the
‘what’ in the sense of how to proceed to a goal” and then “constitute a
general framework in which societal and individual diversity is not only
allowed and defended, but even upheld and encouraged” (Bortolini 2016:
149-50).

Reconstructing the semantics of the concepts of individual,
individuality and individualism (1989), Luhmann illustrates a process in
which individuals gradually become capable of referring to their
individuality when describing themselves (Luhmann 1995b: 267). This is
a consequence of functional differentiation: there are no more binding
relationships, marriages are not decided by families, nor jobs or
professions are inherited as before, while the “community” where the
individual lives does not provide anymore strong identifications, values
and beliefs; indeed there is no more one and only “community” for the
entire life. Now everyone has to determine him/herself in order to be
included in the different subsystems of society. In a complex world,
instead, the reciprocity can no longer be generally prescribed, but must be
left to free choice: the subject of law fits therefore with the functional
differentiation of society (Luhmann 1981).

Also Ulrich Beck and Elisabeth Beck-Gernsheim theorized in depth
modern individualization. On the one hand, it indicates “the disintegration
of previously existing social forms” and, on the other, that “new demands,
controls and constraints are being imposed on individuals” through “the
job market, the welfare state and institutions”. Then people “are tied into
a network of regulations, conditions, provisos” that must import into their
biographies through their own actions (2001: 2). In this way the individual
biography “becomes the ‘elective biography’, the ‘reflexive biography’, the

%

‘do-it-yourself biography’” (3). But this not necessarily have a negative

connotation. Instead, in the wake of a sociological tradition which starts


https://translate.googleusercontent.com/translate_f#_ftn2
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with Marx, Weber, Durkheim, Simmel and goes on with Parsons, Foucault,
Elias, Luhmann, Habermas and Giddens, individualization is conceived as
“a product of complex, contingent and thus high-level socialization”. It is
“a structural characteristic of highly differentiated societies” that “does not
endanger their integration but actually makes it possible” (XXI).

Also for Bauman “to speak of individualization and of modernity is to
speak of one and the same social condition” because modernity “replaces
the heteronomic determination of social standing with compulsive and
obligatory selfdetermination” (32). But he underlines some negative
effects of modernization through the metaphor of “liquidity”: now “bonds
and partnerships tend to be viewed and treated as things meant to be
consumed, not produced; they are subject to the same criteria of
evaluation as all other objects of consumption” (163). If it could be hardly
denied that people have to learn to manage the modern changes in spatial
and temporal scale that could threat the strength of social bonds and the
social imaginary (Augé 2013), it is also true that only with modernity there
are “more opportunities both for impersonal and for more intensive
personal relationships” because “more of the individual, unique attributes
of each person, or ultimately all their characteristics, become significant”.
For this reason it should be avoided “to characterize modern society as an

impersonal mass society and leave it at that” (Luhmann 1986: 12-13).

So we can say that modern individualism describes a process of
immunization ¥ of individuals (the possibility to be separate and self-
sufficient) with respect to others and to the State, and corresponds to the rise
and the enhancement of subjective rights and to the expansion of the claims
of individual freedom and autonomy at the expense of political and

administrative action (Bortolini and Prandini 2001: 90).

Also we can relate the concept and semantics of individual with those
of subject and person: what we could call the individual-subject-person

apparatus indicates an individual, that is a unique being, independent,

13 On “immunization”, see also Esposito 2011.
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responsible for himself/herself, who builds his/her own identity; a subject
of rights, which are claimed; a person, that is a reference for
communication', that can access to the different systems. Then the career
is the sequence of events that contribute - positively or negatively - to the
construction of one’s own identity in the functionally differentiated
society. In this way the individual-subject-person can make claims, that is,
express and demand desires, requests, rights, which serve to continuously
reformulate his/her own identity, marking the difference between what

his/her is and what is not (yet).

2.2. Individualism, inflation of claims and health

For Luhmann, “an individual psychic system exposes itself to the
contingency of its environment in the form of expectation” (1995b: 267).
Then, through expectations - “used in forming social structures” -
individuals can orient themselves facing the contingency of their
environment, assuming this contingency “as its own uncertainty within
the process of autopoietic reproduction” (268). Expectations can be
fulfilled or disappointed: in this way, the individual can understand the
environment, orienting itself in a complex world and organizing the
episodes of its existence, thus constructing its own experience (268-270).

When expectations are “condensed” into claims, the individual
strengths “the self-commitment and vulnerability established and puts
into play in the difference between fullfillment and disappointment”
(269): that is, it makes claims - expectations whose satisfaction or
disappointment involves corresponding feelings and subsequent
adaptations - in the social context in order to be part of the different social
subsystems, to be recognised. Modern society increasingly legitimates

individually grounded claims and incites individuals to put forward even

14 Here we are following Luhmann, according to whom “Human beings, concrete individual persons, take part in all
social systems. But they do not enter into any of these as determinate parts themselves nor into society itself. Society
is not composed of human beings, it is composed of communications among human beings.” (Luhmann 1991: 30).
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their individuality as a claim just because no one can longer be included in
any of the societal subsystems. So, the legitimisation of the fundamental
claims to promote what makes one happy and the individuality itself,
makes inclusion possible (269-270).

If we take back to the individual-subject-person apparatus, we can
see how it legitimates claims: subjects could claim rights - because they
are subject of rights -, individuals could claim the possibility to make
original choices - due to the fact that everyone is a unique and
autonomous human being -, and persons could claim access to the
different functional systems (cares, drugs, education, etc.) - in order to
participate to society.

The main point is that nowadays claims - which are essentially
claims of inclusion - are increasingly producing what Luhmann calls
precisely inflation of claims (Anspruchsinflation; Luhmann 2015), that is,
a feature of Welfare State. This is evident and clear in law system, in
quantitative (more rights, for a larger number of people: everyone, if
possible) and qualitative (improved standards and guarantees) terms'™.
Moreover, with an increase of the claims, there is also a proportional
increase of dissatisfactions (Luhmann 1995a: 243).

What does it all have to do with health?

Our hypothesis is that there is a precise relationship between the
semantics of health and that of individualism. If we do not think about
health in correlation with the form of modern individualism, and therefore
with functional differentiation, we underestimate the fundamental role of
health with respect to the problem of inclusion. We will address this -
from the perspective of health considered as a specific social subsystem -
in the third section. But we can already observe that the inflation of claims
about health is based on the fact that if individuals are legitimatized to

have a personal and unique life (career, private life, and so on), to be

15 On law system, see Luhmann 1993. About its temporal dimension and the consequent challenges, see Febbrajo
2016.



432 | World Society’s Law: Rethinking systems theory and socio-legal studies

constructed through his/her own choices™, then health is one of the
spheres where they structure their own identity. So, they make claims also
in this context: individuals/subjects/persons in modern society are
encouraged to have expectations and make claims about health and
healthcare system' (we talk here about health claims), on a normative,
cognitive and also affective'® level, and to direct them to different
functional systems (law, politics, medicine, but also economy).

Then, law systems has to face requests for rights be effective: this
happens through litigation and the so-called judicialization of health*°. Are
claimed, for examples, the access to treatments and medications and to
latest technologies.

Both politics and law have to challenge the request for new rights
(waiting for the politics to approve news laws, sometimes judiciary could
guarantee them): not only the general right to health conceived as an
essential human and fundamental right, but also more specific rights, such
as “patient rights”, a strongly right to human dignity in every stage of
cares, and rights related to self-determination, such as to receive, choose
or refuse (even the right to die) treatments according to one’s own
feelings, individual ethic and religion. Then we can see the rise of new
tools, such as Living Wills and Advance Directives.

A lot of claims are made directly to the medical system: deeper
examinations, more effective drugs and treatments, execution of cares
with proper methods and on proper times, more frequent diagnoses and
with a high level of attention and availability by healthcare staff,
campaigns and policies for prevention, vaccination and prophylaxis, and

SO Oon.

16 About individuality and inflation of claims - and the consequent paradoxes with them, see also Corsi 2015a.

17 Here “system” is not used in the sense of Social systems theory, but in a broader and more general sense, meaning
the national healthcare systems and all organizations, institutions and professionals involved in activities related to
health and well-being.

18 Affective expectations, that is, expectations that legitimize the personal expression of the participants, is a concept
introduced by Baraldi (1999; 2015).

19 For example, through the stipulation of health insurances and in general through the use of private health care.

20 On this, with a specific attention to Brazil, see Corsi and Martini 2018a; 2018b.
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Moreover, claims concern not only the medicine in the strict sense,
but also the wider sector that includes all activities and interventions
aimed to improve life from a biological, physical and psychological
perspective (a growing number of services and consultancy, many of them
external the scientific sphere: from psychological therapies to prescription
of dietary regimens, from technical interventions on the body to physical
activity, etc.).

However, the inflation of health claims has some problematic effects,
both theoretical and empirical.

A first problem is that it seems very hard or even impossible to limit
these claims, which in turn encourage the development of more and more
expectations. Claims cannot be limited because inclusion is not
predetermined and limited: everybody is involved in different processes in
the different subsystem, in a different way, according to him/her own
individuality (feeling, values, interests, and so on). Then, once a claim is
legitimated, it represents a premise for another one, more “advanced”, in
a mechanism that could be described as a spiral.

Another problem is that claims are made mostly by individuals -
much more than by collectives - both as patients and as consumers®'. This
affects not only the private healthcare sector (where it is obvious that a
patient is always a consumer, because by paying he/she can choose the
best option), but also the public one, that has long been implemented the
same logic of entrepreneurship and management of the private sector®.

A theoretical and practical question is due to the status of human
right to health. If health is a human right, that is, an essential, inalienable,
universal right, then one might wonder to what extent the claims relating
to them must be limited. Must a human right be guaranteed to the highest
feasible level? Should human rights guarantee the basic conditions for
leading a dignified life, or should they protect and enhance to the

maximum extent the essential domains of existence? If human rights

21 See on this: Cayon de las Cuevas 2017.

22 See, among many: Castorina 2011; Rose 1999; Rabinow and Rose 2006.
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recognize and legitimize the subject’s free will, if they represent “the social
conditions to enable an individual to develop their personality and identity
as they wish” (Marshall 2014: 241), this means that more than human
rights, they are rights of human beings, that is, of the individual-subject-
person - individual rights to freedom, autonomy and self-determination.
Therefore the right to health, formulated as a human right by article 12 of
the International Covenant on Economic, Social and Cultural Rights (1966)
- “the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health” - practically has no limits. The
real value that lays the foundations for the right to health conceived as a
human right, is not the intrinsic one related to “the sense of physical well-
being enjoyed by the healthy”, but the instrumental one related to the fact
that health “greatly increases one’s prospects of having a rewarding life”
(Raz, 2010: 65). This means that the conditions that ensure the
opportunity to have a satisfactory life must be guaranteed, without
predetermined limits.

There is, also, maybe the hardest question, which serves as a
foundation for all the others already seen: when we talk about health, it is
never clear what we are referring to. The World Health Organization
(WHO) itself defines health as “state of complete physical, mental and
social well-being and not merely the absence of disease or infirmity”
(WHO 1946). It is clear that the very idea of health - which in turn is
increasingly less distinguishable from that of well-being -, can also be very
different for everyone, due to education, personal history, economic
possibilities, and so on. This is precisely a theoretical problem because it
is difficult to define health and to frame it within a theory, and it is also an
empirical problem precisely because health-related communications
include an impressive variety of topics and contents.

Then health claims are constantly growing because, on the one hand,
of the tendency to individualize, and, on the other, of the socio-structural
changes of modern society: we have already seen the possibility to demand

subjective rights - due to evolution of law - but there are also the
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increasing possibilities of care emerging due to scientific and technological
achievements.

Then claims related to health represent a challenge for society,
primarily for law and politics, called to enforce and make effective rights
and to include new cases into norms and public policies.

From our theoretical perspective, the inflation of claims and the
individual-subject person apparatus, on the one hand make possible the
analyses of the complex semantics of health, while on the other - and
despite being theoretical constructs - they seem suitable to plan empirical
research: the two ideas taken together represent the condition to make
further distinctions within the category of claims - for example between
rights, interests, public goods; individual and collective claims, etc. - and

also to examine, classify and prove them more carefully.

3. Hypothesis of theoretical-empirical research on health

3.1. Health and Social systems theory

Before presenting some research hypotheses - including some
empirical aspects - that the authors of this contribution are already
working on, it is useful to quickly examine how Social systems theory
conceives health.

With the distinction health/illness, Social systems theory identifies
the code of the medical system (“Medizinsystem”, or the analogous
expression “System der Krankenbehandlung” - medical treatment system:
Luhmann 1990a). The function of this system is to intervene on bodies and
minds suffering from diseases and illnesses (in the strict sense) or — more
generically - from “deviations” - that is, anything in the body that is not
considered as normal (Corsi 2015b: 12).

We can identify it as a social (sub)system because everything related

to health and care (medical-scientific knowledge, personnel training,
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organizational-administrative apparatus, language used, doctor-patient
interaction, etc.) is built within and by communication (14).

This is true also for the code illness/sickness, along with the status
sick/healthy® and the corresponding semantics (concepts, terminologies,
procedures). But the semantics related to health must be constantly
reconsidered, for many reasons.

First of all, because modern medicine is “young” and in constant
evolution: it is a system that started to differentiate itself only in XI and
XII century, becoming autonomous only in the XVIII century (Corsi 2019).
Also, many medical terms are too general and need to be specified: we
could think of very similar concepts like disease, illness, sickness
(Zuppiroli 2005). Moreover, the progress of technical and scientific
knowledge allows to discover, recognise and determine new problems:
this happens for example when are identified the origins of previously
unidentified diseases (like viruses or bacteria); when new phenomena
emerge due to social changes (for example, eating disorders, depression,
etc.) and need to be observed scientifically; more generally, modern
science and knowledge are intrinsically intended to formulate new
problems, because new discoveries increase ignorance about what has
been discovered and encouraging further research: every scientific result
is the condition and the starting point for further scientific research
(Cevolini 2019)**. Furthermore, we could observe a general tendency
towards pathologization and medicalization, that is, the process by which
originally non-medical problems start to be defined and treated as such,
usually in terms of illness or disorders (Conrad 2007)*. In fact, there is

nothing that has not been associated or will not be sooner or later, to some

23 We can also think about other levels of codification: genetically good/not good, curable/incurable (Luhmann
1990a), what is observable or understandable and what is not (or not yet) (Simon 1994).

24 The difference between what is already known and what is still unknown structures the reproduction of scientific
knowledge: then, knowing and ignorance increase simultaneously: Cevolini 2019.
25 We could think, among others, about psychological problems like learning disabilities. However, it should be noted

that in recent decades we can also find examples of the so-called demedicalization, as for homosexuality and
masturbation: Biancheri et al 2016. We will say more about medicalization in the next sections.
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disease, or at least to some risk (Corsi 2015b: 31)?°. As result, what is
relevant for the medical system is widened in an unpredictable way: the
whole life (Luhmann 2015: 46) - both temporally and in the material sense
- and every individual’s behaviour become relevant. Moreover, as a
consequence, this could encourage the individuals to a continuous
monitoring of one’s own conditions, because of the suspicion that
something could be wrong?”.

Then the medical system is always on the alert, because it does not
intervene only in cases of evident illness, disease and so on. In fact, doctors
must treat full blown pathologies as much as potential ones, but also take
care of prevention and increase of the more general “well-being” of
patients®. That's why a number of professional or semi-professional
figures and practices are emerging: here health interventions in the strict
sense are intertwined with other types of therapies (more or less
scientifically founded: for example homeopathy, osteopathy, etc.), actions,
practices and lifestyles adopted by the subjects (sport and physical activity
in general; diets and food choices, etc.).

The medical system has, at least, two peculiarities that distinguishing

it from other systems:

a)it depends on the “negative” value of the code: illness is undesirable compared to
health; but health - as we have seen already - is impossible to define. Then, it can
not help to orient the action (Luhmann 2015: 42). Only physician can do it*9,
establishing where to draw the line which demarcates health from illness (Corsi
2019). So illness has the “value of connectivity”, meaning that it allows to start

interventions, while health is the value of reflection (identify the moment when

26 So, we could say that health doesn’t exists: even when a doctor considers a patient healthy, he/she is just saying
that there are still no reasons to treat him/her. Even if it could seem a paradox, the birth of modern medicine
produced a society of sick people: Corsi 2019.

27 On this, see for example Maturo et al 2016.
28 On this, see Martini 2014; 2015.

29 And they identify patients through symptoms, that is, “observable events, processes, or states that are interpreted
as signs for other, unobservable events, processes, or states located in a second, nontrasparent phenomenal domain”
(Simon 1999: 181). Then here we can see not only the basic code health/illness, but also the use of others forms like
“observable/unobservable and comprehensible/incomprehensible (or yet not comprehensible), has underlined all
disease models” (Ibidem).
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interventions could stop)3°. Then therapy is “an operational mode designed to
promote the transition from a state designated as sick or nonhealthy to a state
termed healthy or nonsick” (Simon 1999: 180). Moreover, the definition of the goal
of therapy as an unmarked state (i.e. non-disease due the absence of symptoms,
problems or pains), is more useful than the aspiration to health predetermined
normatively, that is very hard or even impossible to define and then realize (Simon
1994: 232).

b) Like the educational system (Luhmann 2015: 61), its function does not refere to
society (the overall system), but to its environment, that is, to human beings as

bodies and consciences.

This second aspect makes this system particularly important for the
problem of inclusion, as we anticipated. Why? Because society - like any
other system - could only exist if its environment is available3": without
consciences and bodies, the preconditions for the reproduction of
communication are missing. Therefore the function of the medical system
is to steer individuals - that is, their bodies and minds - towards a state of
wellbeing, in order to form physical, organic and psychical basis suitable
for communication. In other words, the medical system allows them to be
persons. Only if human beings are healthy and able to participate to
communication (that is, if they are persons) social systems (society,
organizations, interactions) can exist. Without persons there is no
utterance, information, understanding3>.

So medicine and the broader sphere related to the care of bodies -
together with another system, the one of education® - make persons
possible. This is why individuals are encouraged to express health claims:
they are useful to society. Moreover, claims are important because the

difference between their satisfaction and their delusion permits the self-

30 Even if “it can be argued that for a long time health care, or medicine, did not actually use positive health as a
reflection value, but limited itself to the management of illness.” (Pelikan 2007: 88). More about this in the section
3.3

31 System and environment can exist only together, because they are two sides of the same form.

32 Communication is the outcome of a process made by these three elements or phases: utterance, information and
understanding: see Luhmann 2012.

33 For an introduction on this, see Baraldi and Corsi 2017. Among Luhmann works, see in English: Luhmann and
Schorr 2000; Luhmann 2002b; 2004.
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identification of individuals: personal identity is the result of experience,
that is, the history of the delusions and satisfactions. According to previous
experiences, everyone adjusts his/her own future expectations and claims,
and also reduces the complexity of the world in order to transform
indeterminacy and contingency in individual destiny (Luhmann 2015:
58)34.

3.2. Observing health through Social systems theory

Considering what has just been said, it should be clear that it is
possible to put in relation individualism and health and, based on Social
systems theory, to develop a research whose main question could be
formulated as follows: how do modern individuals build their own
identity, self-determining themselves, through health choices and
behaviours, and which role does the safeguard of health play in this
process? Obviously this question presupposes many other problems, but
we should start by analysing the semantics of individualism and the
semantics of health.

Even if our perspective is theoretical and we do not have the urgency
of carrying out empirical research, this kind of work is not limited to a
“free reflection” nor to purely philosophical questions. First of all because
analysing semantics necessarily means working with data, even if they are
not numbers or statistics (a possibility that nevertheless is not precluded).
When observing semantics, data (that is, the empirical side of the work)
means the selection and the analysis of topics of communication; topics
that must be identified in texts and more generally in everything we could
mean as “discourse” and “text”: norms and laws; essays, scientific and
non-scientific articles; novels, poetries; movies, theatre plays, television

shows; news, editorials and reportages; online texts, conversations, posts,

34 Nowadays public opinion considers obvious the inflations of claim, and the individual could choose whether to
declare absurd his/her own claims or the society itself (Corsi, 2015a: 199). Moreover, personal individuality is so
important that it has a value in itself, just to exist: this also means that a truly health could be recognized only in the
full adherence to the psychic uniqueness of the person (Piazzi, 1989: 37 and 39).
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video and podcast; and so on. More generally everything that can be
conceived as narrative (from the Latin narrare, very similar to gnarus, that
means “aware”, and therefore knowledge) and related to communication.
It might seem obvious, but texts are an empirical reality, they are concrete
products with concrete contents. We could just think about Liebe als
Passion (Luhmann 1982)3: in order to write this book, it is obvious that
Luhmann should have read a lot of French novels.

Then, in order to develop an analysis of the relationship between the
semantics of individualism and the semantics of health, it would be
necessary to work with data and texts that consist mainly in sociological
researches and legal norms. The Health of Society. Right to Health as a
Human Right? Subjectivity and inflation of health claims between
Mercosur and European Union3® is the title of a research with the goal of
observing how the right to health is formulated in these contexts,
comparing themes, definitions and contents mentioned. The goal is to
understand if and to what extent the right to health is conceived as a
human right (therefore universal), the role that the semantics of
individualism plays in this regard, and whether health can be conceived
not only as a value (that is, a basic principle), but also and above all as a
necessity for the society to have a suitable human environment for its
reproduction.

In this sense it is evident that Social systems theory does not simply
represent the theoretical context of research, but also inspires the
hypothesis presented. A hypothesis that - obviously - could be formulated
from other perspectives, but with substantial differences (for example:

from a critical theoretical perspective 3”, concepts like function and

35 English edition: (1986) Love as Passion: The Codification of Intimacy (Cambridge, Harvard University Press).

36 This is the postdoctoral project of one of the author of this articles (M. Finco). The original title is A Satide da
Sociedade. O Direito a Satide como Direito Humano? Subjetividade e inflagao de pretensées no setor de satide entre
Mercosul and Uniao Europeia.

37 Following M.J. Thompson, Critical theory “is a distinctive form of theory in that it posits a more comprehensive

means to grasp social reality and diagnose social pathologies. [...] It is a form of social criticism that contains within
it the seeds of judgment, evaluation, and practical, transformative activity.” (Thompson 2017: 1).
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differentiation would be replaced by those of domination or biopolitics3®).
Consequently the interpretations would be very different.

In the research mentioned above, the bibliographical work consists
in the analysis of: a) legal texts (constitutions, laws, regulations,
international treaties); 2) courts decisions; 3) the organization of health
care systems and the principles that inspire them. The content is classified
and evaluated also in a historical perspective. In a sense it is an “empirical”
work: it is not a pure mental and solitary process, because the study of
socio-cultural-juridical reality means to observe, identify and connect
elements between them (data, norms, processes, events, etc.), and this
kind of work is not less “real” or abstract than the empirical work, for
example the observation of the experiences of subjects in an interview or
in a survey. Moreover, as much the theoretical work as the empirical one
could be influenced and steered by the personal beliefs, sensitivities,
experiences, preconceptions of the observer. Also, the theoretical one -
even when characterized by a lot of abstraction - if it is just a bit original,
could lead to imagine not only new problems, but also new kinds of data
to be collected.

Within this general project, gradually the attention is focused on
some specific cases, facts and aspects: for example, the Italian Law (n. 219)
on “informed consent” and “advanced treatment decisions” (Martini and
Finco 2018; Finco 2019), which allows Italian citizens to decide in advance
- through a written document or a video - whether or not to receive
certain medical treatments in a future when - due to illness or incapacity
- they would not have the possibility to express their will. This law allows
doctors and families members to know how to behave when the recovery
of the patients is no possible anymore. In this case, the legislation was
analysed, and were reconstructed the legislative path, the public debate
and the demands of civil society. This is mainly a bibliographic work, but

legislation, discourses and semantics are, de facto, real data. Also, theory

38 For an example of an analyses of health care system by the perspective of critical theory, see Princeton 2015.
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allows to examine how social actors conceived and used some concepts -
above all the one of self-determination and the difference between law and
interest -, without leaving room for rhetoric, but questioning their
manifest and latent function, and which role health has in the process of
subjectification.

This work will continue with the study of similar laws and legal and
conceptual tools, like informed consent, treatment decisions, and so on,
taking into consideration other geographical, political and juridical
contexts.

Another work in progress3 concerns a conflict between different
fundamental rights: on the one hand health, and on the other freedom of
thought and freedom of information. Here the comparison is about the
recent reintroduction in Italy of some mandatory vaccines, after a drop in
herd immunity. Even here, without a concrete analysis of the norms and
the public debate, the work would have been limited to general
considerations, concerning, at most, the jurisprudence. Instead, through
Social systems theory it is possible to analyse the relationship between
different systems and also individuals claims in the light of functional
differentiation.

Similarly, another research (Finco 2018) concerns the right to health
and the inclusion of migrants in Italy: here it is essential to analyse norms
and policies related to immigration over the last thirty years, but also - in
order not to make just simple legal considerations - the protests and the
requests by civil society: once again, this means analysing the semantics.

Another project consists in a series of works — some of them already
published (Barros and Finco 2019a; 2019b; Finco and Barros 2019) — about
the role of fake-news and their consequences on health, public sphere and
legal system. Conceiving health as a right and as common good, research
tries to identify concrete possible alternatives to court decisions, in order

to avoid the so-called judicialization of health, very common (not only) in

39 Not yet published.
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Brazil. The proposals presented are not based on pure “speculation”, but
on the observation and evaluation of solutions already available, such as
fact-checking and regulatory law.

The judicialization of health and, more specifically, how economic
criteria and “ideological” value influence the decisions of courts, are the
focus of a series of articles which observe their consequences for the
Brazilian health system and public health in general. In this case the
analysis of data was essential, in order to identify and quantify the public
expenditure for drugs and treatments, and to answer the question
regarding the existence of an economic limit to the intervention of the
courts in public health (Lima and Finco 2019).

This quick overview just aims to demonstrate that it is possible to
imagine an empirical research that uses Social systems theory as
theoretical background. It is not by chance that among Brazilian law
scholars this is a current topic - as this book and the seminar at its origin
demonstrate*°.

For example, it should be possible to observe the already mentioned
phenomena of medicalization. Its semantics and structure should be
investigated from different perspectives: scientific, technical-
organizational (interaction between doctors and patients), public opinion
(expectations and claims), juridical, and so on (Farias 2019: 52).

If we look at the medical system in general, as Claudio Baraldi writes
(2015: 81), there are at least “four interesting areas” which Social systems
theory could investigate in order to analyse the medical system and, more
generally, health:

— considering medicine as a communications system, involving health professionals

and patients, but also their families;

40 On the theoretical side, there are many works that use Systems theory to observe the Brazilian socio-legal context.
Just among the jurists - but also among the magistrates (Schwartz and Ribeiro 2017) - of this country the German
sociologist has found a wide and influent reception in some ways surprising. Among the most original works, see:
Neves 1994; 2013; Campilongo 2011a; 2011b; 2012; Villas-Bdas Filho 2009; Villas-Bdas Filho and Leite Gongalves,
2013. It is also worth to mention new generations of scholars (see, for example: Fucci Amato and Barros 2018; Dutra
and Bachur (ed) 2013). On the empirical side, between the already published works, see: Fonseca and Barros 2018.
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— the function of medicine conceived as a functional differentiated social system;
— the structure of this system, with its expectations, its codification and the roles
assumed within it;

— the semantics of medicine.

In each of these areas it could be possible to combine theory with
different empirical methods and techniques - qualitative or quantitative.
Unlike other approaches - for example we could think to
ethnomethodology - empirical techniques and methods are not
indispensable for the construction of Social systems theory. This depends
on the nature itself and on the goals of that theory. However, this does not
mean that empirical research should be excluded or ignored.

An excellent example in this sense, from which to draw inspiration,
is the already cited work by Baraldi himself: he combines Social systems
theory with the empirical qualitative method of Conversation analysis
(CA), in order to analyse - in a specific case - the communication between
healthcare professionals and patients (Baraldi 2015). This research
therefore fits into the first of the fields indicated by the author, that of
medicine as a communications system. It should be noted that it is possible
to analyse communication as the difference between utterance and
information (in the proper sense described by Luhmann), but also the
interactions between participants - conceived as persons - and the
organizations (such as hospitals)4'. Conversation analysis studies the
connection between actions within the interactions, the understanding of
the action among the participants, with specific attention to the
organization of meetings, the language used, the configuration of the
communication turns, the sequence of actions. In this case, Baraldi focuses
on doctor’s questions and patient’s answers in order to analyse the so-
called “person-centered therapy” and the subsequent expectations, that is,
the reciprocal expectations that participants develop in the interaction.

The author focuses in particular on affective expectations, that could

41 See section 1.1.
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replace claims if and when the interaction between doctor and patient
legitimate the patients’ personal expressions, with the result of promoting
the participation of patients in the interaction itself*.

Then the author focuses on the relationship between interactions,
functional systems and organizations, which make the interactions
possible, guaranteeing its structural conditions. The empirical results are
finally interpreted in the light of theory: among the conclusions, it is stated
that doctors can encourage the participation of patients, that the initiatives
of the latter have different effects on diagnosis and treatments, and that a
person-centered therapy is not necessarily useful for the function of
medicine.

This work is a very good and clear example of how to combine theory
with empirical research: a robust theoretical framework provides very
powerful concepts, even if they could be highly abstract. But if considered
in the light of empirical results - in its turn founded on a rigorous
methodology - they can contribute to the understanding of concrete
phenomena and processes, also providing original interpretations.

Therefore the doctor/patient relationship, the health organizations
and in general health-related communication could - and should -
investigate through empirical research, from the perspective of Social
system theory. It is possible to do the same with the analysis of function,
structure and semantics of health: among others, concepts as functional
differentiation, expectations, inflation of claims, the distinction between
persons and bodies, help looking in an unusual and fruitful way to data
obtained from interviews, survey, statistics, etc.

Another example of empirical research on health based on Social
system theory is the “form analysis” by Gibson and Boiko (2012).

The authors work on the communications (verbal exchanges:
interview data) about a specific health problem (dentine sensitivity). They

analyse utterance of patients and abstract from them “forms”, that is,

42 Baraldi 2015: 110.
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generalisable categories. They are not generic themes, but real semantic
tools, used everyday. This oppositions are distinction which “composed
the basis of first- and second-order forms of communication about dentine
sensitivity” (60). So they try to see how patients use these distinctions (for
example: sharp/short, tolerate/accept, habit/lifestile, help/cure, and so
on) in order to describe their condition both as health and illness. In other
words, they try to identify the unity of the distinctions used by participants
and which paradox they establish (56)*.

Finally, there is another element that should be kept in mind before
planning an empirical research on health: we must not forget that health
is a topic that could be related to every functional system: medicine,
science, law, economy, politics, media, religion, sport, and so on. So we
should decide, from time to time, where the observer is located, and then
we should use theory and empirical methods without claiming that they

are mutually exclusive.
3.3. Back to theory: the possibility of a health subsystem?

As Luhmann writes, everyone is potentially sick, because everyone
has to die (Luhmann 1990a: 190): even when a doctor considers a patient
healthy, in reality he is only saying that there are still no reasons to treat
him/her. We can see this, in general, in the tendency to develop a
continuous attention for our body and behaviours. Just to make two
concrete examples: the so-called diseases of civilization (or lifestyle
diseases) and all the highly different phenomena that could go under the

name of “medicalization”4* - despite this term is too much broad and

43 “Form analysis helped to shape the concise picture - sharp and short pain in teeth that individuals habitually try
to minimise by retreating to self-deprivation and endurance or by the proactive use of sensitive toothpaste. Form
analysis elegantly locks the logic of the interviewees into their own and very reflexive forms. It also demonstrates
how complex forms could be paradoxical in their two sides: they played like a coin; each side was possible only if the
other existed.” (Gibson and Boiko 2012: 67).

44 “Sociologists have developed the concept of medicalization to explain the way in which the apparently scientific
knowledge of medicine is applied to a range of behaviours that are not self-evidently biological, or even medical, but
over which medicine has control” (White 2002: 42). In this sense; “We live in a medicalized society, one in which we
explain problems in medical terms. For example, responding to social encounters with heavy drinking is explained
as alcoholism. Inappropriate behaviour in the classroom is labelled hyperactive disorder, or, if it involves learning
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vague®>. Then we can say that nowadays the whole life, with its conducts
and choices, is relevant for the medical system.

Beyond the possibility to observe specific areas related to health
through Social system theory (Kleve 2006), according to a hypothesis
formulated for some time, nowadays health would constitute a
differentiated functional system. We should then talk about health system
and not about medical system*®. Moreover, in this case we should clarify
if we mean a sort of “evolution” of medical system (a “medical system
expanded”) or a different (sub)system. These possibilities — despite the fact
that it seems difficult to argue that health is a programmatic parameter,
and not an empty formula in the service of medicine - deserve
consideration, due to the fact that - even if Luhmann talked about
“medical system” or “medical treatment system” - he seemed not to
exclude the possibility of differentiation of more subsystem than he
described. All things considered, the differentiation of a social system is an
empirical fact?’.

There are some works that, based on Luhmann and its few articles
about medicine and health (Luhmann 1990a; 1990b; 2015) discuss this
topic: dealing with the structure, the function, the semantics of health and
its communication, it is argued that there are sufficient reasons to talk
about a health system*®,

For Bauch, for example, the system of treating illnesses is becoming
the “health system”, no longer related to illness alone: traditional medical
system evolved in “a sort of large-scale prevention for possible long-term

pathological states” (Bauch 2000: 400). For this reason he proposes the

difficulties, dyslexia. Suicide is explained in medical psychiatric terms, as is gambling. Often people’s gender
preferences, especially if they are homosexual ones, are explained as the outcome of medical abnormalities.” (49).

45 Zamorano Farias (2019) provide an unusual observation of this theme.
46 See for example Martini 2015.

47 “every subsystem reconstructs the comprehensive system to which it belongs and which it contributes to forming
through its own (subsystem-specific) difference between system and environment. Through system differentiation,
the system multiplies itself, so to speak, within itself through ever-new distinctions between systems and
environments in the system. The differentiation process can set in spontaneously; it is a result of evolution, which
can use opportunities to launch structural changes.” (Luhmann 2012 vol 2: 3).

48 See for example Michelini 2015; Knudsen and Vogd 2015.



448 | World Society’s Law: Rethinking systems theory and socio-legal studies

code health promoting/health impairing and the differentiation of health
system into more specific sciences, like health care and nursing sciences.

Pelikan goes further, proposing a quite detailed analysis of health as
a system which is focused not only to avoid illness, but, for the most part,
to promote and produce health.

In fact, if traditionally medicine “limited itself to the management of
illness”, in late modernity it is trying to influence more and more “positive
physical health” (Pelikan 2007: 88-89). Moreover, due to the fact that
“only death and life are logically proper opposites, but positive health and
illness do coexist besides each other over a broad spectrum”#’, then
“medicine and cure of disease are no longer identical, but are becoming
differentiated” (89).

So today there are different strategies aimed to improve and
maintain health: “reactive treatment of actual illness or impairment”,
“prophylactic prevention of future illness and impairment”, “proactive
protection of positive health” and “development of positive health” (8o-
1)%.

Pelikan disagrees with Luhmann about the absence of a specific
medium and symbiotic mechanism (that link the medium to the human
body) for clinical medicine, arguing that this medium consist of “the
science-based system of medical terminology for differential diagnostics
[...] and for the related system of therapies”, while “pharmacy, surgery,
radiology (and laboratory medicine)” constitute symbiotic mechanism
(89-90).

For this reasons, in modern society he identifies a specific societal
function for public health, defining it as “prevention of physical (mental
and social) ill health and protection of physical (mental and social) positive

49 “positive health can exist without illness, but illness always needs a minimum of positive health to host it, so to
speak. So, logically, it would be more correct to speak of illness “of” or “within” health, than of illness “and” health.
[...] Therefore, it does not make much sense to treat (positive) health and illness as opposites, as some do. Only death
and life form an either-or-relationship” (Pelikan 2007: 78).

50 In bold in the original text. Pelikan also proposes two different codes: “presence vs. absence of physical illness
(disease) for ill physical health” and “suboptimal vs. optimal physical positive health” (89).
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health of specific populations by developing less pathogenic environments
(and stimulating less pathogenic behaviours)” (92)>

The binary code of the public health system would be then “presence
vs. absence of pathogenic (risk) factors in environments (including
infrastructures and behaviours of populations)” (92). According to the
author, the system developed specific semantics and programmes. The big
difference between clinical medicine and modern public health system is

It

that while clinical medicine “is oriented to treat actual, manifest and
severe ill health of single individuals”, public health “is oriented at
avoiding future, possible ill health of abstract populations” (93).

With the development of late modernity, clinical medicine is then
more and more focused on improving positive physical health and quality
of life for individuals, developing and expanding its domain (95-96).
Finally, Pelikan illustrates a further differentiation of the healthcare
system: he identifies, on the one hand, “three different and separate, but
institutionally partly overlapping systems” for ill health (medical care - for
physical ill health; psychotherapy - mental ill health - and social work -
for social ill health”; and on the other hand, three function systems “for
developing positive physical health (sports and fitness training), positive
mental health (meditation and wellness training) and social positive
health (different forms of legal, economic and social consultancy and
coaching)” (96-8).

Beyond this specific understanding, the idea of an “health system”
could seem credible due to the fact that today, when we talk about health,
it is quite obvious that we do not only mean the absence of diseases or
illnesses, or the need to be treated: it is no longer true that the medical
system acts only when we get sick.

Above this, the general hypothesis of an autonomous “health system”

could be sustained on the idea that exist programmes - that is, conditions

51 “This function is not fulfilled by the emergence of a distinct and specific function system of its own, but taken over
mainly by politics, relying upon and using solutions, achievements, performances of science, law, and - to a lesser
degree - education and the mass media” (92).
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that specify the use of the code so that operations can happen -, not strictly
related to the treatment of diseases and illnesses, but more generally
related to the safeguard and to the continuous and generalized
improvement of bodies and minds.

The inflation of claims could support this hypothesis: we should
consider not only the claims, but also the deriving expectations - cognitive,
normative and affective - which are increasingly hard to control. These
claims, as we saw, are addressed not only to physician, nurses, hospitals
and clinics, but to every kind of discipline, activity, therapy - and the
related professional and not-professional figures - that prospect some
improvement for the body and the mind>>.

If medicine is only able to observe diseases (the negative side of the
code), this also means that it is a system that treats diseases and not a
system that produces health (Luhmann 1990: 190), in particular with
respect to time: patients cannot wait, and care always takes place in the
present. But we could question: is this already true? Or nowadays the
massive presence of prevention, control and monitoring of life conditions
(at the same time more and more smart, more extensive and less
invasive), the high number of prescriptions to adopt healthy lifestyles, and
also the rise of critics, theories, policies that unify health (of human beings)
and ecology (of the planet) (for example, we could think to food: it should
be safe and nourishing, but also produced in a sustainable way) - all these
processes push us to seriously take into consideration the idea of a broader
health system?

Another element to keep in mind is that Luhmann himself realized
the complexity of the medical system talking about the further codes and
distinctions (genetically perfect/worrying; treatable/untreatable), leaving
room for new reflections that have to consider health beyond the singular

and specific perspectives (only medical or scientific, ethical or political) but

52 Also - as Zamorano Farias notes - nowadays the inflation of claims, faced with the dangers generated by changes
in lifestyles (diet, drugs, smoking, etc.) stimulate the creation of new communicative formulas of “trust” not only in
the medical system, but also in the economic and political system (i.e.: public policies for prevention) and in the legal
one (new norms, rights and protection of patients) (2019: 58).
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with a complex and overall view. In this way we could verify that the area
and the scope of medicine has expanded (Martini and Zalazar 2017).

To sum up, the idea of an evolution of the medical system in a
broader health system would therefore be justified by the expansion and
the increasing complexity of the system itself: these processes would
therefore generate a progression of the system to an upper level.
Functional differentiation means systems autonomization, and this
legitimates claims: systems should improve their function. It generates
unlimited expectations for improvement, despite the fact that they are
highly unlikely or operationally impossible (Zamorano Farias 2019: 59).

Moreover, and probably more important, while the medical system
treat diseases - that have to be identified by doctors, and not through the
patients/consumers claims (Zamorano Farias 2019: 59) - the “health
system” try to “produce health”, not only by intervening to improve the
general condition of bodies and mind, but also by encouraging proper
behaviours, providing increasing possibilities for control and prevention,
extending rights, and even more.

If it is true that research at the current stage cannot provide a
definitive answer to the question, it is also true that the tendencies we have
exposed - inflation of claims, medicalization, judicialization of health, etc.
- encourage to consider, at least, the possibility that the medical system

itself may further differentiate itself internally.
4. The future of theory

Now that we have seen the close relationship between theoretical and
empirical research, we can go back to the question concerning the practical
usefulness of theory.

Nowadays we may notice a certain unpopularity of theory, which is
underestimated due to the growing possibilities provided by algorithms,
digital technologies and devices, and by the World Wide Web in general.
This means that it is extremely easy to collect a large amount of data and

share them on a large scale. Data are immediate: they express quantities,
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trends, something very concrete, that does not need to be elaborated in
order to be understood - at least superficially. On the contrary, theories
express abstract concepts, complex ideas, hypothesis and theses, through
specific languages. Then the question: why should we work theoretically,
when it is so easy to access databases, that are offering data through
numbers and graphics, in such a direct, clear and concrete way?
According to some, in the era of Big Data, theoretical models are
superfluous. For example the former editor-in-chief of Wired magazine
wrote an article with an eloquent title: The End of Theory (Anderson
2008). Taking Google’s philosophy as an example - that is, the “better”
page is the one with more incoming links, not the more reliable, or
complete, and so on - he claims that what statistics provide, “that’s good
enough. No semantic or causal analysis is required”. That is: it is useless
to ask ourselves: “why people do what they do? The point is they do it, and
[today] we can track and measure it with unprecedented fidelity. With
enough data, the numbers speak for themselves.” (Anderson 2008).
Despite admitting that data “without a model is just noise”, he
underlines that, when faced with massive data, the classical approach to
science - hypothesize, model, test - “is becoming obsolete”. Then it is
possible to say that “Correlation is enough” and that, instead of looking for
models, we “can analyze the data without hypotheses about what they

might show” because

The new availability of huge amounts of data, along with the statistical tools
to crunch these numbers, offers a whole new way of understanding the world.
Correlation supersedes causation, and science can advance even without
coherent models, unified theories, or really any mechanistic explanation at all.
(Anderson 2008)

The problem behind this kind of interpretation (about the role of
theory) is precisely its renounce to interpretation (of the world): it
renounces to meaning, that is, to elaborate the experience establishing

connections between phenomena, processes, behaviors, and so on.



Matteo Finco; Sandra Regina Martini | 453

Conversely, we would propose another vision of theory. As the
philosopher Byung-Chul Han writes, if it is true that Big Data produce
“more information”, it is also true that the mere “accumulation of
information” is not the same as “truth”: data, without an interpretation,
without a broader perspective, without a direction, do not produce
“meaning” (Han 2015: 8). So we have on one hand the impressive growth
of data and information, and on the other theory, which with its models,
its distinction between what belongs to it and what does not, “represents
an essential decision that causes the world to appear wholly different - in
a wholly different light” (Han 2017b: 49).

Data allow counting, are additive, are not narrative: let’s think about
the timelines of our profiles on social networks: they are not a narration,
they don’t tell a story. On the contrary, a timeline “simply enumerates and
adds up events or information” (Han 2017b: 67). It does not allow to
develop a thought that refers to what is incalculable, that cannot be
reduced and represented by numbers: something that theory does, as it
reduces entropy and “clarifies the world before it elucidates it” (Han
2017a: 50). Then the ideology of “dataism”, that is “data fetishism”, would
mean a renounce to meaning (Han 2017b: 70-71).

Theory is therefore a “highly selective narration, it cuts a clearing of
differentiation through untrodden terrain” (Han 2017a: 49). Theory is the
art of distinction. It is no coincidence that Luhmann speaks about
sociology as a “history of distinctions” (Luhmann 1983a: 988): therefore
only developing a structured and strong theoretical framework, through a
rich semantics able to describe the complex social structures (Luhmann
1996: 130), it is possible to properly conceive (observe and represent) the
high complexity of modernity.

It is interesting how two different observers like Han and Luhmann
- the first one developing a kind of critical philosophy and the second
trying to build the preconditions for a truly scientific sociology, without

the pretension to change reality, but only to observe it - seem the reach
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very similar conclusions about what theory is and must do: to observe,
distinguishing, differentiating and describing the world.

If as Bourdieu and Wacquant recalled, “Theory without empiricism
is empty, but empirical research without theory is blind” (1992: 162), we
could say that the kind of theory we have described in this work is not
empty, because is not a solitary, arbitrary and self-referential soliloquy of
the researcher, who picks some elements from the “external reality” and
re-elaborates them in order to build an interpretation of the world.
Instead, we have described a process which consists of formulating
problems in a rigorous manner, producing, in this way, knowing.

Finally, this seems exactly the practical usefulness of theory: theory
helps to formulate problems, and precisely this - as Luhmann writes -
represents the condition for scientific progress, since problems represent
the core of identity of a science, through which it is able to change its own
theories (1983b: 307).

References

Amato, LF and Barros, MALL (ed) (2018) Teoria critica dos sistemas: critica, teoria social

e direito (Porto Alegre, Editora Fi).

Anderson, C (2008) ‘The End of Theory: The Data Deluge Makes the Scientific Method

Obsolete’, Wired, 23 jun. 2008. Available at:
http://www.wired.com/science/discoveries/magazine/16-07/pb theory (Access 8
mar 2020).

Augé, M (2013) Les nouvelles peurs (Paris, Payot & Rivages).

Baraldi, C (1999) Il disagio della societa. Origini e manifestazioni (Milano, FrancoAngeli).

—— (2015) ‘Teoria dei sistemi sociali e forme dell’interazione medico-paziente’ in G Corsi
(ed), Salute e malattia nella teoria dei sistemi. A partire da Niklas Luhmann (Milano,

FrancoAngeli), 81-118.

Baraldi, C and Corsi, G (2017) Niklas Luhmann. Education as a social system (Cham,

Springer).


http://www.wired.com/science/discoveries/magazine/16-07/pb_theory

Matteo Finco; Sandra Regina Martini | 455

Baraldi, C, Corsi, G and Esposito, E (2002) Luhmann in glossario. I concetti fondamentali

della teoria dei sistemi sociali (Milano, FrancoAngeli).

Barros, MALL and Finco, M (2019a) ‘Do judicidrio para o fact-checking: um estudo das
alternativas juridicas diante das noticias falsas na area da satde no Brasil’ in Anais
Sociology of Law 2019: o direito na sociedade tecnolégica, Universidade La Salle,
Canoas 2529-2552.

——(2019b) ‘Regulacdo da medicalizacdo na opinido ptblica? Uma perspectiva sistémica
sobre direito concorrencial, fake news e as industrias da sadde’ in Anais X Congresso
da ABRASD, 548-556.

Bauch, ] (2000) ‘Selbst- und Fremdbeschreibung des Gesundheitswesens’ in H de Berg and
J Schmidt (eds), Rezeption und Reflexion. Zur Resonanz der Systemtheorie Niklas
Luhmanns aufSerhalb der Soziologie (Frankfurt am Main: Suhrkamp), 387-410.

Beck, U and Beck-Gernsheim, E (2001) Individualization. Institutionalized Individualism
and its Social and Political Consequences (London-Thousand Oaks-New Delhi, SAGE
Publications).

Biancheri, R et al (2016) ‘La prospettiva di genere, la medicalizzazione della vita e la
digitalizzazione dei percorsi di salute’ in F Corbisiero and E Ruspini (eds), Sociologia

del futuro. Studiare la societa del ventunesimo secolo (Padova, CEDAM) 177-195.

Bortolini, M (2005) L’immunita necessaria. Talcott Parsons e la sociologia della modernita

(Roma, Meltemi).

——(2016), ‘Explaining Modernity: Talcott Parsons’s Evolutionary Theory and
Individualism’ in AJ Trevifio (ed), The Anthem Companion to Talcott Parsons

(Oxford, Anthem Press), 133-154.

Bortolini, M and Prandini, R (2001) ‘Il diritto alla privacy come diritto soggettivo.
Semantica della neutralizzazione e struttura della societa’ 4 (1) Sociologia e politiche

sociali 74-132.

Campilongo, CF (2011a) Politica, sistema juridico e decisao judicial (Sao Paulo, Editora
Saraiva).



456 | World Society’s Law: Rethinking systems theory and socio-legal studies
——(2011b) O Direito na Sociedade Complexa (Sao Paulo, Editora Saraiva).
——(2012) Interpretagdo do Direito e Movimentos Sociais (Rio de Janeiro, Elsevier).

Castorina, R (2011) ‘Bioeconomia. La microfisica delle condotte nell’era globale’ VI(11)

Metébasis: Filosofia e comunicazione.

Cay6n de las Cuevas, J (2017) La prestacién de servicios sanitarios como relacion juridica

de consumo (Madrid, Editorial Civitas).

Cevolini, A (2019) ‘Curiositas, in Lexicon of modernity’ in M Morales (ed.), Lexicon of

modernity (Roma, GB Press).

Cladis, MS (2005) ‘Beyond solidarity? Durkheim and twenty-first century democracy in a
global age’ in JC Alexander and P Smith (ed), The Cambridge companion to Durkheim
(New York, Cambridge University Press), 383-409.

Corsi, G (1993) ‘Inclusione. La societa osserva 'individuo’, 1 Teoria sociologica 279-301.

——(20153), ‘Levando o individuo a sério. A relacdo individuo-sociedade na teoria dos

sistemas’ Tempo social 277(2) 181-198.

——(2015b), ‘Introduzione. Malattia e salute: il contributo della teoria dei sistemi’ in Id.
(ed), Salute e malattia nella teoria dei sistemi. A partire da Niklas Luhmann (Milano,
FrancoAngeli), 9-39.

——(2019) ‘Infirmitas’ in M Morales (ed.), Lexicon of modernity (Roma, GB Press).

Corsi, G and Martini, SR (2018a) ‘L’ambiguita dei diritti costituzionali. Il caso della

judicializacdo da satde in Brasile’, 3 Sociologia del diritto 29-44.

——(2018b) ‘La costituzionalizzazione del diritto alla salute’ 1 Revista Juridica-Unicuritiba

62-75.

Dumm, T (2008) Loneliness as a Way of Life (Cambridge-London, Harvard University

Press).

Durkheim E, (1973 [1898]) ‘Individualism and the intellectuals’ in RN Bellah (ed), Emile
Durkheim: On Morality and Society (Chicago, University of Chicago Press), 43-57.



Matteo Finco; Sandra Regina Martini | 457

——(1998) P Besnard and M Fournier (ed), Lettres a Marcel Mauss (Paris, Presses

Universitaires de France).

Dutra, R and Bachur, JP (ed) (2013) Dossié Niklas Luhmann (Belo Horizonte, UFMG).

Esposito, R (2011) Immunitas: The Protection and Negation of Life (Cambridge, Polity

Press).

Febbrajo, A (2016) ‘Come regolare il futuro della societa. L’eterna sfida del diritto’ in F
Corbisiero, E Ruspini (eds.), Sociologia del futuro. Studiare la societa del
ventunesimo secolo (Padova, CEDAM), 103-130.

Ferraresi, M (2020) Solitudine. Il male oscuro delle societa occidentali (Torino, Einaudi).

Finco, M (2018) ‘Migranti e richiedenti asilo: soggetti di diritto o non-persone? Diritto alla
salute e meccanismi di inclusione ed esclusione nel contesto dei processi migratori

contemporanei’ 6(12) Revista Direitos Humanos e Democracia 2-13.

——(2019) ‘Forms of Subjectification: 'rights' and 'freedom' as neoliberal politics in
healthcare system. The Italian discussion about a law on living will’ Ofiati Socio-legal

Series First Online; url: https://onatifirstonline.wordpress.com/2019/06/06/finco/.

Finco, M. and Barros, M.A.L.L. (2019) ‘Regulacdo da satide como direito e bem comum:
uma perspectiva sociolégica a partir do caso das vacinas na Italia e das fake news’,
in SR Martini, J] Machado Sturza, M Finco (eds), Direito a satide: ponte para a
cidadania. O Movimento entre os Saberes. A Transciplinaridade e o Direito - Vol. XII

(Porto Alegre, Evangraf).

Foerster von, H (1984) Observing systems (Seaside, Intersystems).

Fonseca, GF and Barros, MALL (2018) ‘Observando as organizagoes de pesquisa em direito
no Brasil: as agendas de pesquisa empirica de base sistémica na pos-graduagao’, in

Anais do IX Congresso da ABraSD: trabalhos completos, 93-100.

Gibson, B and Boiko, O (2012) ‘Luhmann’s social systems theory, health and illnes’ in G
Scambler (eds), Contemporary Theorists for Medical Sociology (New York,
Routledge), 49-70.



458 | World Society’s Law: Rethinking systems theory and socio-legal studies

Han, B-C (2017a) The Agony of Eros (Cambridge-London, The MIT Press).

——(2017b) Psychopolitics. Neoliberalism and New Technologies of Power (London-

Brooklyn, Verso).

——(2015) The Transparency Society (Stanford, Stanford University Press).

Hegel, GWF (2002 [1812]) Wissenschaft der Logik (Berlin, Akademie Verlag).

Jonas, H (1984) ‘The Practical Uses of Theory’ 51(1/2) Social Research 65-90.

Kleve, H (2006) ‘Systems Theory and Nursing Theories’, in HS Kim and I Kollak (eds),
Nursing Theories. Conceptual & Philosophical Foundations (New York, Springer
Publishing Company), 109-140.

Knudsen, M and Vogd, W (2015) ‘Introduction. Health care, systems theory and
policontexturality’ in Id. (eds.), Systems Theory and the Sociology of Health ad
Illness (Abingdon, Routledge).

Lima, FRS and Finco, M (2018) ‘I limiti dell'intervento del Supremo Tribunale Federale
brasiliano nei differenti sistemi di funzione’, in R De Giorgi (ed), Limiti del diritto.

Prospettive di riflessioni e analisi (Lecce, Pensa MultiMedia Editore), 665-673.

——(2019a) H4 limite econdmico para a intervengao do judiciario na satde puablica? 6(1)

Revista Brasileira de Sociologia do Direito 27-41.

——(2019b) H4 limite econdmico para a intervencdo do judicidrio na satide publica?
(Curitiba, Jurua).

——(2020) ‘Il limite economico delle decisioni giudiziarie nell’'ambito della salute pubblica

in Brasile’ 65(3), 171-186.
Luhmann, N (1980) Gesellschaftsstruktur und Semantik (Frankfurt am Main, Suhrkamp).
——(1981) ‘Subjektive Rechte: Zum Umbau des Rechtsbewusstseins fiir die moderne
Gesellschaft’ in Gesellschaftsstruktur und Semantik. Studien zur Wissensoziologie

der modernen Gesellschaft, Band 2 (Frankfurt am Main, Suhrkamp), 45-104.

——(1982) Liebe als Passion; Zur Codierung von Intimitat (Frankfurt am Main, Suhrkamp).



Matteo Finco; Sandra Regina Martini | 459

——(1983a) ‘Insistence on Systems Theory’ 61(4) Social Forces 987-998.

——(1983b) Iluminismo sociologico (Milano, il Saggiatore).

——(1986) Love as Passion. The Codification of Intimacy (Cambridge, Massachusetts,

Harvard University Press).

——(1988) Erkenntnis als Konstruktion (Bern, Benteli Verlags AG).

——(1989) ‘Individuum, Individualitdt, Individualismus’ in Gesellschaftsstruktur und
Semantik. Studien zur Wissenssoziologie der modernen Gesellschaft, vol. 3

(Frankfurt am Main, Suhrkamp), 149-259.

——(1990a) ‘Der Medizinische Code’ in Soziologische Aufkldrung 5: Konstruktivistische

Perspektiven (Opladen, Westdeutscher Verlag), 183-195.

——(1990b) ‘Gliick und Ungliick der Kommunikation in Familien: Zur Genese von
Pathologien’ in Soziologische Aufklirung 5: Konstruktivistische Perspektiven
(Opladen, Westdeutscher Verlag), 218-227.

——(1991) Political Theory in the Welfare State (Berlin, Walter de Gruyter).

——(1993) Das Recht der Gesellschaft (Frankfurt am Main, Suhrkamp Verlag).

——(1995a) ‘Inklusion und Exklusion’ in Soziologische Aufkldrung. Vol. 6 (Wiesbaden, VS
Verlag fiir Sozialwissenschaften), 226-251.

——(1995b) Social Systems (Stanford, Stanford University Press).

——(1996) ‘Jenseits von Barbarei‘ in M Miller and HG Soeffner (ed), Modernitit und
Barbarei (Frankfurt am Main, Sukhamp), 219-230.

——(2002a) D Baecker (ed) Einfiihrung in die Systemtheorie (Heidelberg, Carl Auer).

——(2002b) Das Erziehungssystem der Gesellschaft (Frankfurt: Suhrkamp).

——(2004) D Lenzen (ed) Schriften zur Padagogik (Frankfurt: Suhrkamp).



460 | World Society’s Law: Rethinking systems theory and socio-legal studies

——(2012) Theory of society. 2 volumes. (Stanford, Stanford University Press).

——(2015) ‘Inflazione di pretese nel sistema delle malattie: una presa di posizione dal punto
di vista della teoria della societa’ in G Corsi (ed), Salute e malattia nella teoria dei

sistemi. A partire da Niklas Luhmann (Milano, FrancoAngeli), 52-70.

——(2018) Organization and Decision (Cambridge, University Printing House).

Luhmann, N and Schorr, KE (2000) Problems of Reflection in the System of Education

(Minster: Waxmann).

Manfré, G (2012) Ideazioni del corpo. Neuroscienze e teoria della societa (Bologna, Emil de
Odoya).

Marshall, J (2014) Human Rights Law and Personal Identity (Abingdon-New York,
Routledge).

Martini, SR (2014) ‘O sistema social da satde: conceito, limites e possibilidades’ 3(1)

Caderno Ibero-Americano Direito Sanitario 68-83.

——(2015) ‘Construgdo do sistema social da satde a partir da Teoria Sistémica de Niklas

Luhmann’ 16(1) Revista de Direito sanitario 112-127.

Martini, SR and Finco, M (2018) ‘Diritto alla salute e diritto all'autodeterminazione: la legge
sul “consenso informato” in Italia. Riflessioni a partire dalla teoria dei sistemi sociali’

2(2) Revista Derecho y Salud 41-54.

Martini, SR and Zalazar, CE (2017) Sociologia, metodologia, derecho y salud en la sociedad

compleja (Corddba, Advocatus).
Maturo, A et al (2016) ‘An Ambiguous Health Education: The Quantified Self and the
Medicalization of the Mental Sphere’ 8(3) Italian Journal of Sociology of Education,

248-268.

Michelini, E (2015) The Role of Sport in Health-Related Promotion of Physical Activity. The
Perspective of the Health System (Wiesbaden, Springer Fachmedien).

Neves, M (1994) A Constitucionalizacdo Simbdlica (Sao Paulo, Editora Académica).



Matteo Finco; Sandra Regina Martini | 461

——(2013) Transconstitutionalism (Oxford, Hart).

Paolo, F (2013) ‘Crisi della struttura o crisi della semantica’ II(2) Im@go. Rivista di Studi
Sociali sull'immaginario 18-49.

Parsons, T (1949) The Structure of Social Action. A Study in Social Theory with Special

Reference to a Group of Recent European Writers (Glencoe, The Free Press).

Pelikan, JM (2007) ‘Understanding Differentiation of Health in Late Modernity by Use of
Sociological Systems Theory’ in DV McQueen et al (eds.), Health and Modernity. The
Role of Theory in Health Promotion (New York, Springer).

Piazzi, G (1989) ‘Salute e malattia nel quadro della differenziazione funzionale della societa:

aspetti etici’ 29 Sociologia urbana e rurale 29-41.

Princeton, DM (2015), ‘The Critical Theoretical Perspectives and the Health Care System’
4(1) Review of Arts and Humanities 72-79.

Rabinow, P and Rose, N (2006) ‘Thoughts on the concept of biopower today’ I(2)
Biosocieties: An interdisciplinary journal for the social study of the life sciences
[online] 195-217.

Raz, ] (2012) ‘Human Rights in the Emerging World Order’ in BH Bix and H Spector (eds.),
Rights: Concepts and Context (Farnham-Burlington, Ashgate), 51-67.

Rose, N (1999) Powers of Freedom: Reframing Political Thought (Cambridge: Cambridge
University Press).

Schwartz, G and Ribeiro, D (2017) ‘Teoria dos sistemas autopoiéticos e constitui¢ao:
Luhmann e o Supremo Tribunal Federal’ 41(3) Revista da Faculdade de Direito da

UFG 206-229.

Simon, FB (1994) Die Unterscheidung krank/gesund - Zur Form Terapeutischer
Beobachtung’ 2 Teoria sociologica 220-232.

——(1999) ‘The Other Side of Illness’ in D Baecker (ed), Problems of Form (Stanford,
Stanford University Press), 180-200.

Spencer-Brown, G (1969) Laws of form (Leipzig, Bohmeier Verlag).



462 | World Society’s Law: Rethinking systems theory and socio-legal studies

Thompson, MJ (ed.) (2017) ‘Introduction: What is Critical Theory?’ in The Palgrave
Handbook of Critical Theory (New York, Palgrave Macmillan).

United Nations (1966) International Covenant on Economic, Social and Cultural Rights.

Villas Boas Filho, O (2009) Teoria dos sistemas e o direito brasileiro (Sdo Paulo, Editora

Saraiva).

Villas Boas Filho, O and Leite Gongalves, G (2013) Teoria dos sistemas sociais. Direito e

sociedade na obra de Niklas Luhmann (Sao Paulo, Editora Saraiva).

White, K (2002) An Introduction to the Sociology of Health and Illness (London, SAGE).

WHO (1946) Constitution of the World Health Organization.

Zamorano Farfas, R (2019) ‘Medicalizacién, riesgo y demandas al sistema de la medicina.
Una observacion desde la teoria de los sistemas sociales’ 3(3) Revista Derecho y Salud
48-61.

Zuppiroli, A (2005) ‘Riduzionismo medico e senso della cura’ in G Marrone (ed), Il discorso
della salute: Verso una sociosemiotica medica. Atti del XXXII Congresso della
Associazione Italiana di Studi Semiotici, Spoleto, 29 ottobre - 1 novembre 2004

(Rome, Meltemi), 100-108.





